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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

____________ X
CHRIS LASHAMBAE, individually :
and on behalf of :
all others similarly situated, : Case No.:
Plaintiff, :
V. :
: CLASS ACTION COMPLAINT
: JURY TRIAL DEMANDED
CAPITAL ONE BANK, N.A., :
Defendant. :
____________ X

Plaintiff Chris Lashambae (‘“Plaintiff”), on behalf of himself and all others similarly
situated, sues Defendant CAPITAL ONE BANK, N.A. (“Capital One”), and alleges:

INTRODUCTION

1) In its Rules Governing Deposit Accounts (hereinafter “Deposit Agreement”),
attached hereto as Exhibit A, Capital One promises its customers who do not opt into Capital
One’s Overdraft Service that it will not charge them fees for non-recurring, every day debit card
transactions. But Capital One does charge overdraft fees for one-time debit card transactions.
Specifically, Capital One charges overdraft fees for purchases of rides from Lyft, Uber and other
one-time transactions that it knows or should know are not recurring.

2) Capital One charged Plaintiff a $35.00 overdraft fee on numerous occasions when
he used his debit card to pay for a one-time Lyft ride transaction even though such fees are only
authorized by his contract for recurring debit card transactions. Accordingly, Plaintiff seeks to
recoup the fees he paid and to represent all individuals in the United States who were charged
similar overdraft fees on one-time debit card transactions in violation of their Deposit

Agreements.
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3) Plaintiff asserts this action pursuant to Fed. R. Civ. P. 23, on behalf of himself and

all others similarly situated, for damages and other relief arising from Capital One’s routine
practice of charging standard overdraft fees on one-time debit card transactions, in violation of
its contract with accountholders.

PARTIES

4) Plaintiff is a citizen and resident of the State of New York and has had a checking
account with Capital One in New York at all times material hereto.

5) Capital One Bank, N.A. is engaged in the business of providing retail banking
services to consumers, including Plaintiff and members of the putative classes, which includes
the issuance of debit cards for use by its customers in conjunction with their checking accounts.
Capital One Bank, N.A. operates banking centers, and thus conducts business, throughout the
State of New York and the United States. Its headquarters is in Virginia.

JURISDICTION

6) This Court has original jurisdiction of this action under the Class Action Fairness
Act of 2005. Pursuant to 28 U.S.C. §§ 1332(d)(2) and (6), this Court has original jurisdiction
because the aggregate claims of the members of the putative Class exceed $5 million, exclusive
of costs, and at least one of the members of the proposed Class is a citizen of a different state
than Capital One.

7) Capital One regularly and systematically provides retail banking services
throughout the State of New York, including in this district, and provides retail banking services
to its customers, including members of the putative Class. As such, it is subject to the

jurisdiction of this Court.
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VENUE

8) Venue is likewise proper in this district pursuant to 28 U.S.C. § 1391 because
Capital One is subject to personal jurisdiction in this Court and regularly conducts business
within this district through its numerous branches, and because the complained-of conduct
occurred in this District.

OVERVIEW

9) Debit card transactions can be either “one-time” or “recurring.” One-time
transactions are unique transactions not scheduled to regularly re-occur. Recurring transactions,
on the other hand, are scheduled to regularly re-occur. Recurring transactions are often
automatically charged on a prearranged schedule. Examples of recurring transactions include
gym memberships, cable bills, cell phone bills, utility bills, monthly magazine subscriptions,
streaming content service memberships like Netflix, and insurance premiums.

10)  Lyft and Uber are well known ride sharing services that are used across the
country. There is no mystery about what their business is: one-time ride shares. Lyft and Uber
are not subscription services wherein customers pay a monthly fee. Such transactions do not
occur automatically, do not occur on a prearranged schedule, are not for a set amount, and only
occur on a per ride basis.

11)  Even though Capital One knows or should know that Lyft and Uber customers
pay per ride, and do not pay recurring pre-arranged fees, it repeatedly charges overdraft fees for
these on one-time transactions.

12)  Capital One’s checking account contract documents state the bank will not charge
overdraft fees on one-time debit card transactions:

Overdrafts. We may in our sole discretion, and without obligation, elect to pay

checks and other items drawn on your deposit account or to permit automatic bill
payments and withdrawals against your account for an amount in excess of your
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available balance (an “Overdraft”). Generally, we will not authorize and pay
overdrafts for ATM transactions and everyday debit card transactions,
unless you have authorized us to do so. You have no right to overdraw your
account at any time, for any reason, and our decision to pay Overdraft items is
solely within our discretion. You understand and agree that if we elect to pay
Overdraft items or to permit an Overdraft to exist in your account, you have no
right to defer payment, and you must deposit additional funds into your account
promptly in an amount sufficient to cover the Overdraft and to pay us Overdraft
fees for each Overdraft item in accordance with our current Schedule of Fees and
Charges. We will not assess more than four (4) fees per day for overdrawing your
account. We also will not charge an overdraft fee if your account is overdrawn
$5.00 or less at the end of each business day*. If your account is overdrawn by
more than $5, a fee will be charged on each overdraft transaction, regardless of
the amount. You acknowledge and agree that no oral or other statement made to
you by any of our officers or employees, or any course of dealing under which we
may, from time to time, or one or more times, elect to pay and honor Overdrafts
on your account, may be construed by you, or by any third person, or by any court
or arbitrator, to in any way modify, amend, or contravene the foregoing
provisions, or to in any way obligate us to pay and honor future Overdraft items
or permit you to defer payment of existing and future Overdraft balances. You can
avoid Overdrafts on your account by always making sure that you have sufficient
available funds in your account to cover all of the debits presented for payment
against your account.

Ex. A (bolded emphasis added).

13)  The Overdraft Service Opt-in Form states:

What is the Overdraft Service that comes with my account?

We do authorize and pay overdrafts for the following types of transactions:
. Checks and other transactions made using your checking account number
. Automatic bill payments

We do not authorize and pay overdrafts for the following types of transactions
unless you ask us to (see below):

. ATM transactions
. Everyday debit card transactions

We pay overdrafts at our discretion, which means we do not guarantee that we
will always authorize and pay any type of transaction.

If we do not authorize and pay an overdraft, your transaction will be declined.

Ex. B.

14)

Even though it promises customers who did not opt into the Overdraft Service

that it will not charge them overdraft fees for non-recurring, everyday transactions, Capital One,

4
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as a matter of bank policy, does charge these accountholders overdraft fees for Lyft and Uber
rides which are one-time debit card transactions. Capital One knows or should know that people
transacting for a one-time ride are making a one-time purchase.

NAMED PLAINTIFF FACTS

15)  Plaintiff became a Capital One customer and contracted with Capital One as
embodied in the Deposit Agreement. Plaintiff’s Deposit Agreement contains a promise that
Capital One will not assess overdraft fees on any one-time debit card transactions.

16)  In or around April, May and June 2017, Plaintiff made one-time payments for
Lyft rides.

17)  Plaintiff never opted in to Capital One’s Overdraft Service and never consented to
being charged overdraft fees for one-time transactions for Lyft rides.

18)  In April, May and June 2017, Capital One charged Plaintiff numerous $35.00
overdraft fees for those one-time transactions.

CLASS ACTION ALLEGATIONS

19)  Plaintiff brings this action on his own behalf and all others similarly situated

pursuant to Fed. R. Civ. P. 23. The Classes include:

All holders of a CAPITAL ONE checking and/or money market account who, within the
applicable statute of limitation preceding the filing of this lawsuit, incurred one or more
Overdraft Fees on one-time debit card transactions while not opted in to Capital One’s
Overdraft Service.

(The “National Overdraft Fee Class™)

All holders of a CAPITAL ONE checking and/or money market account in New York
who, within the applicable statute of limitation preceding the filing of this lawsuit,
incurred one or more Overdraft Fees on one-time debit card transactions while not opted
in to Capital One’s Overdraft Service.

(The “New York Overdraft Fee Class™)

20) Excluded from the Classes are Capital One, its subsidiaries and affiliates, their

officers, directors and member of their immediate families and any entity in which Capital One
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have a controlling interest, the legal representatives, heirs, successors or assigns of any such
excluded party, the judicial officer(s) to whom this action is assigned, and the members of their
immediate families.

21)  Plaintiff reserves the right to modify or amend the definition of the proposed
Classes and/or to add Subclasses if necessary before this Court determines whether certification
is appropriate.

22)  This case is properly brought as a class action under Fed. R. Civ. P. 23(a) and

(b)(3), and all requirements therein are met for the reasons set forth in the following paragraphs.

23)  Numerosity under Fed. R. Civ. P. 23(a)(1). The members of the Classes are so

numerous that separate joinder of each member is impracticable. Upon information and belief,
and subject to class discovery, the Classes consist of thousands of members or more, the identity
of whom are within the exclusive knowledge of and can be ascertained only by resort to Capital
One’s records. Capital One has the administrative capability through its computer systems and
other records to identify all members of the Classes, and such specific information is not
otherwise available to plaintiff.

24)  Commonality under Fed. R. Civ. P. 23(a)(2). There are numerous questions of

law and fact common to the Classes relating to Capital One’s usurious business practice at issue
herein and those common questions predominate over any questions affecting only individual
Class members. The common questions include, but are not limited to:
a) Whether Capital One improperly charges overdraft fees on one-time debit card
transactions; and
b) Whether Plaintiff and other members of the Class have sustained damages as a result
of Capital One’s wrongful business practices described herein, and the proper

measure of damages.
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25) Typicality under Fed. R. Civ. P. 23(a)(3). Plaintiff’s claims are typical of the claims

of the other Class members in that they arise out of the same wrongful business practice by
Capital One, as described herein.

26) Adequacy of Representation under Fed. R. Civ. P. 23(a)(4). Plaintiff is more than an

adequate representative of the Classes in that he has a Capital One checking account and has
suffered damages as a result of Capital One’s usurious and improper business practices. In
addition:

a) Plaintiff is committed to the vigorous prosecution of this action on behalf of himself
and all others similarly situated and has retained competent counsel experienced in
the prosecution of class actions and, in particular, class actions on behalf of
consumers against financial institutions;

b) There is no conflict of interest between Plaintiff and the unnamed Class members;

¢) They anticipate no difficulty in the management of this litigation as a class action;
and

d) Plaintiff’s legal counsel has the financial and legal resources to meet the substantial
costs and legal issues associated with this type of litigation.

27)  Predominance under Fed. R. Civ. P. 23(b)(3). The questions of law and fact

common to the Classes, as set forth in the “commonality” allegation, above predominate over
any individual issues. As such, the “commonality” allegations (paragraph 24 and subparts) are
restated and incorporated herein by reference.

28)  Superiority under Fed. R. Civ. P. 23(b)(3). A class action is superior to other

available methods and highly desirable for the fair and efficient adjudication of this controversy.
Since the amount of each individual Class member’s claim is very small relative to the

complexity of the litigation and since the financial resources of Capital One are enormous, no
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Class member could afford to seek legal redress individually for the claims alleged herein.
Therefore, absent a class action, the Class members will continue to suffer losses and Capital
One’s misconduct will proceed without remedy. In addition, even if Class members themselves
could afford such individual litigation, the court system could not. Given the complex legal and
factual issues involved, individualized litigation would significantly increase the delay and
expense to all parties and to the Court. Individualized litigation would also create the potential
for inconsistent or contradictory rulings. By contrast, a class action presents far fewer
management difficulties, allows claims to be heard which might otherwise go unheard because of
the relative expense of bringing individual lawsuits, and provides the benefits of adjudication,
economies of scale and comprehensive supervision by a single court.

29)  All conditions precedent to bringing this action have been satisfied and/or waived.

CAUSES OF ACTION

FIRST CAUSE OF ACTION

BREACH OF CONTRACT

(On behalf of the National Overdraft Fee Class)

30)  Plaintiff incorporates the preceding allegations by reference as if fully set forth
herein.

31)  Plaintiff and Capital One contracted for checking account and debit card services,
as embodied in the Deposit Agreement.

32)  The Deposit Agreement states that Capital One will not assess overdraft fees on
any one-time debit card transactions.

33)  Capital One breached the contract when it charged overdraft fees on one-time
debit card transactions because Plaintiff and members of the National Overdraft Fee Class did

not opt-in to Capital One’s overdraft service as to one-time debit card transactions.
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34)  Plaintiff and members of the putative Class have performed all of the obligations
on them pursuant to the Deposit Agreement.

35)  Plaintiff and members of the putative National Overdraft Fee Class have sustained
monetary damages as a result of Capital One’s breach.

SECOND CAUSE OF ACTION

VIOLATION OF THE GBL 349

(On behalf of the New York Overdraft Fee Class)

36)  Plaintiff incorporates the preceding allegations by reference as if fully set forth
herein.

37) This claim is asserted on behalf of the members of the New York Overdraft Fee
Class under New York’s consumer protection law, New York General Business Law§ 349, et
seq. (“GBL § 349”).

38)  Capital One engaged in deceptive acts or practices relating to the imposition of
overdraft fees on consumers who did not opt-in to Capital One’s overdraft service as to one-time
debit card transactions, in violation of GBL § 349, N.Y. Gen. Bus. Law § 349(a).

39)  GBL § 349 prohibits “[ d]eceptive acts or practices in the conduct of any
business, trade or commerce or in the furnishing of any service.” Id.

40)  Capital One engaged in deceptive acts or practices, unlawful conduct, made
affirmative misrepresentations, or otherwise violated GBL § 349 by, inter alia, knowingly and
intentionally employing an unfair and deceptive policy and practice of charging overdraft fees on
on-time debit card transactions, and misrepresenting and failing to disclose its policy and

practice of charging overdraft fees on one-time transactions in its Deposit Agreement.
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41)  Capital One also engaged in unlawful conduct, made affirmative
misrepresentations, or otherwise violated GBL § 349 by, infer alia, abusing its discretion to
interpret undefined terms in a manner harmful to consumers and beneficial to Capital One.

42)  Capital One’s deceptive acts or practices were “consumer-oriented.” E.g., Wilson
v. Northwestern Mut. Ins. Co., 625 F.3d 54, 64 (2d Cir. 2010) (quoting Oswego Laborers’ Local
214 Pension Fund v. Marine Midland Bank, NA., 85 N.Y.2d 20, 623 N.Y.S.2d 529, 532-33, 647
N.E.2d 741 (1995)).

43)  Capital One intended that Plaintiff and the members of the New York Overdraft
Fee Class rely on the acts of concealment and omissions, so that Plaintiff and the members of the
New York Sub-Class would continue to incur overdraft fees on one-time debit card transactions.

44)  Capital One’s conduct caused Plaintiff and the members of the New York
Overdraft Fee Class to suffer ascertainable losses in the form of excessive overdraft fees that, but
for Capital One’s unfair and deceptive policy of charging overdraft fees on one-time transactions
in violation of its promises contained in the Deposit Agreement, would not otherwise have been
imposed.

45) A causal relationship exists between Capital One’s unlawful conduct and the
ascertainable losses suffered by Plaintiff and the members of the New York Overdraft Fee Class.
Had Capital One kept the promises contained in its Deposit Agreement and refrained from
charging overdraft fees on one-time debit card transactions, Plaintiff and the members of the
New York one-time debit card transactions would not have incurred excessive overdraft fees in
violation of GBL § 349.

46)  As redress for Capital One’s repeated and ongoing violations of GBL § 349,
Plaintiff and the New York Sub-Class are entitled to, infer alia, actual damages, treble damages,

declaratory relief, and reasonable attorney’s fees. N.Y. Gen. Bus. Law. § 349(h).

10



Case 1:17-cv-06406 Document 1 Filed 11/03/17 Page 11 of 12 PagelD #: 11

WHEREFORE, Plaintiff demands judgment against Capital One for himself and the
members of the Classes as follows:

(a) Certifying this matter as a class action pursuant to Fed. R. Civ. P. 23;

(b) Designating Plaintiff as an appropriate Class representative;

(©) Awarding Plaintiff and the Class damages, prejudgment interest from the
date of loss, and their costs and disbursements incurred in connection with
this action, including reasonable attorney’s fees, expert witness fees and
other costs; and

(d) Granting such other relief as the Court deems just and proper.

11
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DEMAND FOR JURY TRIAL

Plaintiff and all others similarly situated hereby demand trial by jury on all issues in this
complaint that are so triable as a matter of right.

Dated: November 3, 2017 Respectfully submitted,
REESE LLP

/s/ Michael R. Reese

Michael R. Reese

100 West 93rd Street, 16th Floor
New York, New York 10025
Telephone: (212) 643-0500
Facsimile: (212) 253-4272
Email: mreese @reesellp.com

JEFFREY KALIEL (pro hac vice to be filed)
TYCKO & ZAVAREEI LLP

1828 L Street, NW, Suite 1000

Washington, DC 20036

Telephone: (202) 973-0900

Facsimile: (202) 973-0950
Jjkaliel@tzlegal.com

Jeff Ostrow (pro hac vice to be filed)

Jonathan M. Streisfeld (pro hac vice to be filed)
KOPELOWITZ OSTROW

FERGUSON WEISELBERG GILBERT

1 W Las Olas Blvd, Suite 500

Fort Lauderdale, Florida 33301

Telephone: 954-525-4100

Fax: 954-525-4300

ostrow @kolawyers.com

streisfeld @kolawyers.com

Counsel for Plaintiff
and the Proposed Classes

12



117212017 Case 1:17-cv-06406 DocumentRuds GEvdmaPerost/Acfout®age 1 of 43 PagelD #: 13

.

Capita/long“’
Account Disclosures

Rules Governing Deposit Accounts

Effective September 16, 2017

”

Welcome to Capital One, N.A. (hereafter referred to as “Capital One Bank,” “we,” “us,” or “our”).
These Rules Governing Deposit Accounts (herein after referred to as “Rules”), as well as other
agreements that are provided to you separately, as may be amended from time to time, constitute
the deposit contract which governs all deposit accounts with Capital One Bank. By opening or
continuing to maintain a deposit account with us, each customer (referred to as “you” or “your”)
agrees to be bound by the applicable provisions of these Rules, and all applicable agreements,
disclosures, and other documents, as well as by all applicable federal or state laws, statutes and
regulations. Please keep a copy of the Rules.

We may decline to open an account for any reason, or for no reason. We are not liable for any
damages or liabilities resulting from refusal of an account relationship.

Important Information about Procedures for Opening a New Account. To help the United States
Government fight the funding of terrorism and money laundering activities, federal law requires all
financial institutions to obtain, verify, and record information identifying each person who opens
an account.

When you open an account, we will ask for your name, street address (a post office box may not be
used), date of birth, and other information that will allow us to identify you. We will also ask to see
your driver’s license or other identifying documents.

Taxpayer Identification Number. Federal law requires that you provide us with your Social Security
Number or your Employer Identification Number before opening any account. If you are in the
process of applying for such a number, we may open your account temporarily pending receipt of
the number. If you fail to provide us with the number, we may close the account at any time
without prior notice to you.

Your New Account. Additional terms and conditions, applicable service charges, minimum deposit
requirement, and where applicable, information concerning the calculation, compounding and
crediting of interest are contained in the disclosure statement and agreement for the type of
account you have opened (your “Account Disclosure”).

Your account is considered a new account if it has been open for thirty (30) calendar days or less.
If you already have existing accounts with Capital One Bank that have been open for a period of at

https://www.capitalone.com/banking/disclosures/rules-governing/
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least thirty (30) calendar days, accounts subsequently opened will not be considered new
accounts.

Additional Deposits. Unless otherwise provided by the terms and conditions contained in your
Account Disclosure, there is no limit on the number of deposits that may be made to an account,
however, we reserve the right, at our sole discretion, to refuse further deposits to your account.

Crediting of Deposits. Funds deposited in a branch before 2 p.m. local time, or such later time
posted in the branch, (9 p.m. ET for funds deposited at an ATM) on any business day will be
credited to the applicable account that business day. Funds deposited after the above stated times
will be credited on that business day or the next business day. Please refer to the section of this
disclosure entitled Deposit Availability Disclosure to determine when funds are available for
withdrawal or for paying transactions on your account.

Accepting Items for Deposit. We will accept items for deposit, but act only as your agent for
collection and assume no responsibility for these items, beyond the exercise of ordinary care.

Even though we credit your account for the amount of any item, this credit is temporary until we
receive final payment in cash or other manner acceptable to us. Any temporary credit may be
reversed by us. We reserve the right to require waiting periods, as described in the Deposit
Availability Disclosure provided herein, before we will allow withdrawal against temporary credits.
If an item you deposit (or a check cashed against your account) is returned to us unpaid, or if we
receive a claim from another bank that the item was not properly payable (for example, a claim
that the item was altered), we may debit the entire amount of the item (plus any applicable fees)
from any account you hold with us, even if doing so creates an overdraft. If a temporary credit is
reversed or an item is charged back to your account, a fee may be deducted from the account,
together with any interest earned on the amount of the item. Your account may also be debited for
any special fees incurred in processing items for collection.

If checks deposited into multiple accounts are returned unpaid, we’ll debit your account with the
largest amount deposited. For equal deposit amounts, we'll debit the account that first received a
deposit. If one of the deposits was to a Total Control Checking, Confidence Savings, or a 360
account, we'll always debit that account for the full amount. Please ask a banker if you have
questions.

Foreign checks are handled as collection items only and are converted at our current daily rate and
credited in U.S. dollars. Foreign checks sent for collection are exchanged at the exchange rate on
the day of payment. All returned foreign checks will be charged back to your account at the rate
used when initially credited and may be subject to a return fee and foreign bank charge (if
applicable). Any payment(s) made to you from such items shall be provisionally credited to your
account until we receive final payment from the foreign bank. Please note that while the foreign
check collection process typically takes anywhere from four to six weeks, we have no control over
the process once a check is sent for foreign collection. Accordingly, the process may take longer,
depending on the foreign bank. You hereby waive notice of dishonor, nonpayment, or protest with
respect to any items credited to or charged against your account.

https://www.capitalone.com/banking/disclosures/rules-governing/ 2/43
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Receipts for Deposits. We will give you a receipt for the total amount shown on your deposit ticket,
but the amount must be verified before it is credited to your account. If an error is discovered in
the amount of your deposit, we will adjust your account and notify you of the correction.

Deposit Errors. If we mistakenly credit your account for funds to which you are not the rightful
owner, we may deduct those funds from your account, even if this causes your account to be
overdrawn. We may do so at any time and without prior notice to you.

Envelope Depository. We may accept payments and/or deposits through the use of an “envelope
depository” (a “drop” receptacle into which envelopes may be placed during business and
nonbusiness hours). You authorize us to remove your payment and/or deposit from the envelope,
count the funds and credit your account.

The envelope depository is provided as a convenience to our clients, and we are not responsible for
any loss suffered by you resulting from your use of said envelope depository unless caused by our
gross negligence or willful misconduct.

Withdrawals. Withdrawals from your account may be made at the teller window only by authorized
signer(s) on the account. We will not pay withdrawals to third parties. If you provide your ATM card
or ATM/Debit card and personal access code to a third party, you have authorized the third party
to withdraw funds from your account at an ATM machine or point of sale terminal.

Account Transaction Limitations. Federal Regulations pertaining to savings accounts (including
savings accounts with check writing privileges and money market accounts) allow no more than
six (6) transfers per monthly service charge cycle to a third party or to another account of the
depositor at Capital One Bank by means of preauthorized, automatic, telephone or online
transfers. If you have a commercial account and you exceed the number of transactions permitted
in @ monthly service charge cycle more than once during any twelve-month period, you may be
charged a fee for each transaction in excess of the number permitted (an “Excessive Transaction
Fee”). Please see the current Schedule of Fees and Charges applicable to your account for the
amount of the Excessive Transaction Fee. If you exceed the transaction limitations applicable to
your account three (3) times in any twelve-month period you agree that we may convert your
savings or money market account to an account that is not subject to federal transaction limits (a
“transaction account”). We will notify you by mail if we convert your savings or money market
account to a transaction account.

Unless your Account Disclosures provide otherwise, you may make any number of withdrawals
from your account in person or at any ATM; provided that you do not exceed daily ATM cash
withdrawal limits. Please refer to our Electronic Fund Transfers Agreement and Disclosure (“EFT
Disclosure”) available on our Website or at any of our banking offices for the daily cash withdrawal
and point of sale limits applicable to your ATM card or ATM/Debit card.

Notice of Withdrawal. We may allow withdrawals at any time, but reserve the right to require
twenty-one (21) days written notice of intention to withdraw funds from any savings, money
market and negotiable order of withdrawal (NOW) account.

https://www.capitalone.com/banking/disclosures/rules-governing/ 3/43
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Large Cash Transactions. We reserve the right to place a limit on the amount of cash that may be
deposited or withdrawn in a business day. We may require advance notice of a large cash
withdrawal, and we may require that the cash be obtained by an armored carrier (at your
expense). We may also refuse to accept a cash deposit for a very large amount.

Same-Day Transactions. We are not responsible for paying items against deposits made the same
day the items are presented for payment.

Statements. We will provide you with monthly or periodic statements for certain accounts. The
postal (or electronic) address you provide to us will be deemed to be correct for purposes of
delivering account statements and other notices to you, until we receive a change of address
notification from you in writing. If your statement is returned to us as a result of your failure to
notify us of your change in address, we may stop sending account statements to you until a valid
address is provided to us, but for all purposes it shall be considered as if we delivered your account
statement to you as of the date that was or would have been printed on your account statement. If
you enroll in Online Banking, your periodic statements will be accessible online from the date of
enrollment. You must inspect your statement and any cancelled checks promptly after they are
made available to you. You must notify us in writing within thirty (30) days (14 days if your account
was opened in New York) from the date your statement is postmarked or otherwise made available
to you, or your account transaction history is made available to you through Online Banking, of any
errors, discrepancies or irregularities, including but not limited to, unauthorized signature,
alterations, improper charges, unauthorized transfer or withdrawal of funds, nonreceipt of an
expected statement, or that any deposit was not properly credited to your account. With respect to
claims of unauthorized, missing or improper endorsements on any item drawn on your account,
you must notify us in writing within sixty (60) days (180 days if your account was established in
Connecticut) from the date your statement is postmarked or is otherwise made available to you, or
items are made available to you through Online Banking. We will not be responsible for any loss
suffered by you if you do not notify us in writing within these stated time periods. If we pay an

item bearing an unauthorized signature, forged maker’s signature or forged endorsement or
alteration, our liability, if any, shall be limited to the face amount of the item.

If yours is a business account, you agree that you will have at least two people review your
statements, notices, and returned checks. We assume no liability for unauthorized transactions
made by an employee or agent whom you have designated as authorized to transact business on
your business account or to whom you have made available any information or devices necessary
to transact business on your business account.

These time limits do not affect your rights under the Electronic Funds Transfer Act. Please refer to
our EFT Disclosure for time limits and error resolution procedures for unauthorized or erroneous
electronic funds transfers.

Claim of Loss. If you claim a credit or refund because of a forgery, alteration, or any other
unauthorized withdrawal, you agree to cooperate with us in the investigation of the loss. Your
cooperation may include, but not be limited to, providing us with an affidavit containing whatever
reasonable information we require concerning your account, the transaction and the
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circumstances surrounding the loss. You further agree to notify law enforcement authorities of any
criminal act related to the claim. We will have a reasonable period of time to investigate the facts
and circumstances surrounding any claim of loss. Unless we have acted in bad faith, we will not be
liable for special or consequential damages, including loss of profits or opportunity, or for
attorneys’ fees incurred by you. You agree that you will not waive any rights you have to recover
your loss against anyone who is obligated to repay, insure or otherwise reimburse you for your
loss. You will pursue your rights or, at our option, assign them to us so that we may pursue them.
Our liability will be reduced by the amount you recover or are entitled to recover from these other
sources.

If you make a claim, or if we suspect that your account may be compromised, we may recommend
that you close the account. If you decline to close the account, you agree that we will not be liable
to you for subsequent losses or damages on the account due to unauthorized activity.

Transactions using Teleservice24sM — [24]7 Inc. Telephone transactions using Teleservice24sM
require a combination of: 1) the entry of your social security number 2) the entry of your personal
phone pin 3) the entry of your debit card number 4) the entry of your debit card pin or 5)
automated phone number verification/matching to transfer funds between checking, savings and
money market accounts bearing your name and linked to your social security number. All accounts
must be maintained with us. You are solely responsible for the security of your personal phone pin
and debit card pin, which should be held under the strictest confidence and not revealed to other
persons. If you know or suspect that another person knows your personal phone pin and debit
card pin, you should notify us immediately so that your phone pin and debit card pin may be
changed. You will be liable for unauthorized transactions to your accounts using your personal
phone pin and debit card pin to the extent allowed by applicable state or federal law. You hereby
agree that the security procedure described in this section is commercially reasonable and
authorize us to process transfers between your accounts via our automated telephone service.
Please consult our EFT Disclosure for the rules and regulations regarding telephone transfers and
the limits of our liability.

Processing Order of Credits and Debits. We process credits and debits to your account in a specific
order. We refer to this as the processing order and it is how we decide what posts first and last
each day. The processing order also determines the order that you will see the items on your
statement.

Our processing order might not be the same as the order you make transactions and could result
in overdraft transactions. You can avoid overdrafts on your account by always making sure you
have enough available funds in your account to cover your transactions. Please read the Deposit
Availability Disclosure section of these Rules for more information on when we make funds
available to you.

Credits, like a check or cash deposit, increase your account balance. Debits, like ATM withdrawals
and debit card transactions, decrease your balance. We will process credits and debits as follows:

 All credits to your account that are received by the close of our business day will be
processed to your account first. Any credits that we initiate to your account, like interest

https://www.capitalone.com/banking/disclosures/rules-governing/ 5/43



11/2/2017

Case 1:17-cv-06406 DocumentRuss GEvdmiaPeros/Acfout®age 6 of 43 PagelD #: 18

payments, will be processed last. Credits received after our business day cutoff time will be
processed the next business day. We will post credits from the highest to lowest dollar

amount, regardless of the order in which we receive or process them.

 After we have processed any credits to your account, we will process debits. First, we group
any similar types of debits (like all checks) together into separate categories. Then, we
process those debits within each category in a specific order such as by dollar amount. For
some debits, we will know the time you made the transaction. This allows us to post the debit
closer to the time you actually made the debit transaction instead of by dollar amount.

To help you better understand our debit processing, we have created the following table that
includes both the category of debits to be processed and our processing order for each:

Processing

Order Debit Category How Processed
1 Debits deferred from a prior Manually approved Lowest dollar amount
day for manual review due to checks and ACH to highest.
insufficient or unavailable transactions
funds and related fees Overdraft and
nonsufficient funds
(bounced check) fees
from the prior
business day
2 Cash or cash-like Teller and ATM Date and time, if
withdrawals withdrawals available. Everything
. else from lowest
Wire Transfers
dollar amount to
Capital One loan highest.
payments
3 Customer initiated service Stop payment Date and time, if
charges and fees (except request available. Everything
overdraft transfer protection else from lowest
Check re-order fees
fees) dollar amount to
Wire transfer fees highest.
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Processin, .
9 Dpebit Category Examples How Processed
Order
4 Debit card transactions and One-time and Date and time, if
fees recurring debit card | available. Everything
transactions else from lowest
dollar amount to
highest.
5 Automated Clearinghouse Automatic payments | Date and time, if
(ACH) transactions you authorize, like available. Everything
mortgage payments | else from highest
or monthly utility dollar amount to
bills lowest.
6 Checks and other payment Check payments Highest dollar
items i amount to lowest.
Capital One Bank
Online Bill Pay
transactions
7 Bank initiated transaction Returned items Highest dollar
fees chargeback fee amount to lowest.
8 Certain Capital One Bank Overdraft protection | Highest dollar
account-to-account funding account transfers amount to lowest.
transfers and related fees
Sweep account
transfers
9 Credits and debits that we Account interest Credits first, then
initiate payments (credits) debits.
Monthly account fees
(debits)

Uncollected/Held Funds. We reserve the right to return and/or refuse to pay any check, in-person

withdrawal, ATM withdrawal or other electronic item or instruction which is presented for payment
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against uncollected/held funds. If you have a commercial account, a fee may be deducted from the
account for any item drawing against uncollected funds, whether the item is paid or returned
unpaid, in accordance with our current Schedule of Fees and Charges.

Returning Items for Insufficient Funds. You do not have the right to write a check or draft, to make
an ATM or other withdrawal, or to initiate or have an automatic debit processed against your
account for an amount that exceeds your available balance (If you're enrolled in an overdraft
protection, we’ll transfer available amounts to cover the transaction in accordance with the
agreement governing your overdraft protection plan). At any time before final payment (as defined
in the Uniform Commercial Code) we may return any check, draft, image, negotiable order of
withdrawal, electronic debit or other item presented for payment against your account when there
are insufficient available funds in your account to pay the item or if for some other reason the item
is not good or payable. In addition, we may charge a fee for each item returned in accordance with
our current Schedule of Fees and Charges.

Overdrafts. We may in our sole discretion, and without obligation, elect to pay checks and other
items drawn on your deposit account or to permit automatic bill payments and withdrawals
against your account for an amount in excess of your available balance (an "Overdraft”). Generally,
we will not authorize and pay overdrafts for ATM transactions and everyday debit card
transactions, unless you have authorized us to do so. You have no right to overdraw your account
at any time, for any reason, and our decision to pay Overdraft items is solely within our discretion.
You understand and agree that if we elect to pay Overdraft items or to permit an Overdraft to exist
in your account, you have no right to defer payment, and you must deposit additional funds into
your account promptly in an amount sufficient to cover the Overdraft and to pay us Overdraft fees
for each Overdraft item in accordance with our current Schedule of Fees and Charges. We will not
assess more than four (4) fees per day for overdrawing your account. We also will not charge an
overdraft fee if your account is overdrawn $5.00 or less at the end of each business day*. If your
account is overdrawn by more than $5, a fee will be charged on each overdraft transaction,
regardless of the amount. You acknowledge and agree that no oral or other statement made to
you by any of our officers or employees, or any course of dealing under which we may, from time
to time, or one or more times, elect to pay and honor Overdrafts on your account, may be
construed by you, or by any third person, or by any court or arbitrator, to in any way modify,
amend, or contravene the foregoing provisions, or to in any way obligate us to pay and honor
future Overdraft items or permit you to defer payment of existing and future Overdraft balances.
You can avoid Overdrafts on your account by always making sure that you have sufficient available
funds in your account to cover all of the debits presented for payment against your account.

*Applies to consumer accounts. Business-purpose accounts may have different policies.

Stop Payment Orders. You or any one of the signers on your account may request us to stop
payment on a check written on your account by providing us with the account number, the date of
the check, the check number, the exact amount of the check, and the name of the person to whom
the check was made payable. You understand that unless we have complete and accurate
information from you, we may be unable to identify the check for which a stop payment has been
requested which will result in the check being paid. We also require a reasonable amount of time
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to act on the request. If two or more signatures are required to transact business, we may accept
any ONE authorized signature for a stop payment order.

Under certain circumstances, current transaction information may not be available, and the item
upon which a stop payment has been requested may already have been paid. If the item upon
which you have stopped payment has already been paid, we will refund the stop payment fee at
your request. Written stop payment orders expire after six (6) months. All stop payment orders
entered by you through Teleservice245M expire six months from the date entered unless otherwise
renewed by you in writing before they expire.

Unless stop payment orders are renewed in writing, Capital One Bank assumes no responsibility if
the item is paid after the expiration of the stop payment order. You will be charged a fee for initial
and renewed stop payment orders.

You may not stop payment on a check that is used to purchase a Cashier’s Check, on the
purchased Cashier’s Check (except as otherwise provided by applicable law), or on any item that
has already cleared or has been paid.

Automated Processing. In accordance with general banking standards, we have adopted
automated collection and payment systems which rely on information encoded onto each check in
magnetic ink. You agree that we may disregard all information on any check drawn on your
account (front and back) other than your signature, the amount of the check and the information
encoded in magnetic ink. You further agree that we shall not be deemed to have failed to exercise
ordinary care in paying an item solely because our procedures do not require us to perform a sight
examination of items with a face amount below a threshold level established by us from time to
time.

Postdated Checks. If you write a post-dated check, we may pay it and charge it against your
account, even if it is presented prior to the date of the check.

Stale Checks. We are not obligated to pay a check presented for payment more than six months
after its date (a “Stale Check”). Notwithstanding the foregoing, you agree to hold us harmless if we
pay a Stale Check. If you do not want us to pay a Stale Check, you must place a stop-payment
order on the check.

Restrictive Legends. We are not required to honor any restrictive legend placed on checks you
write. Examples of restrictive legends placed on checks are “must be presented within 90 days” or
“not valid for more than $1000.00”. We are not responsible for any losses, claims, damages, or
expenses that result from your placement of these or other special instructions on your checks.

Drafts Which Do Not Bear Your Signature. If we receive a draft drawn against your account which
does not contain your signature as reflected on the signature card for your account we may, at our
discretion, return the draft unpaid. If you wish to ensure that a draft drawn against your account
but not bearing your signature will be paid, you must communicate to us in advance that you want
the draft to be paid.
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Facsimile Signature/System-Generated Signatures. If you authorize us to honor any facsimile or
system-generated signature, you have the sole responsibility for maintaining the security of each
signature affixing device or system. No facsimile or system-generated signature shall be deemed
to be an unauthorized signature notwithstanding the lack of authority of the person(s) affixing
such signature, and you shall be solely responsible for any and all losses incurred in connection
with the use of the facsimile or system-generated signature.

Checks Presented Over The Counter For Payment By a Non-Customer. To the extent permitted by
applicable law, you agree that if a check drawn against your account is presented over-the-counter
for payment by a person who is not a deposit customer of Capital One Bank we may, in our sole
discretion, refuse payment of the check or charge a fee for payment of the check.

Power of Attorney. Power of attorney is a legal arrangement in which a person (the principal),
authorizes another person (the agent/ attorney(s)-in-fact) to act on his or her behalf with respect
to certain matters. Such matters may include banking, retirement benefits, real estate, insurance,
and other transactions. If you want someone other than an authorized signer on your account to
transact business on your account, you must provide us with a form reasonably acceptable to us
which identifies the person to whom you grant your power of attorney and each account for which
you wish the agent to exercise the power of attorney.

We have no duty or agreement whatsoever to monitor or insure that the acts of the agent are for
your benefit. We may continue to honor the transactions of the agent until: (a) we have received
written notice or have actual knowledge of the termination of the authority or the death of the
principal, and (b) we have had a reasonable opportunity to act on that notice or knowledge. You
agree not to hold us responsible for any loss or damage you may incur as a result of our following
instructions given by an agent acting under a valid power of attorney.

Death or Incompetence. If any person with a right to withdraw funds from your account(s) dies or
becomes legally incompetent, we must be promptly notified. We may continue to honor your
checks, items and instructions until (a) we know of your death or legal incompetence, and (b) we
have had a reasonable opportunity to act on that knowledge. You agree that we may pay checks
drawn on or before the date of death or legal incompetence unless ordered to stop payment by
someone claiming interest in the account. We may restrict access to your account upon notice of
your death or legal incompetence until the appropriate documentation is provided to us by your
executor, administrator or other legal representative of your estate or person.

Grant of Security Interest and Right to Set-Off. To secure payment of any monies that you may owe
us or any of our affiliates, for any reason, you grant us a continuing security interest in all funds
that you may now and in the future maintain on deposit with us, with the exception of funds held
in a trust or fiduciary account, or in an Individual Retirement Account, or in other qualified tax-
deferred accounts. You agree that we may apply (set-off) funds that you maintain on deposit with
Capital One Bank, or any of its affiliates, against any amount that you may then owe us, or any of
our affiliates, under a loan, or Overdraft, or guaranty, or for any other reason at any time and
without prior notice to you. This right of set off does not apply if the debt is created under a
consumer credit card plan. We may set-off your account at any time whether or not you are then in
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default in making payment to us, and we may exercise our right of set-off without liability to you
even if it results in an interest penalty or dishonor of subsequent checks and other items with
respect to your account. You further agree that the foregoing right extends to any federal or state
benefit payments (including Social Security benefits) electronically deposited into your account.
You understand and agree that if you do not want your benefits to be subject to our right of set-
off, you may change your direct deposit instructions by providing notice to the benefits payor at
any time. You also agree that any federal benefits or other payments deposited to your account
after you are no longer eligible to receive benefits must be returned to the federal government or
other payor, and we may set-off against any of your accounts if we are obligated to return funds to
the payor. Our right to set-off your account is in addition to any other rights and remedies that we
may have under law or under any other contractual agreement.

Collection Expenses. You agree to pay and reimburse us for our reasonable costs and expenses in
attempting to collect amounts that you owe us arising out of transactions on your account. This
includes payment and reimbursement of fees we incur for collecting such amounts, including,
without limitation, attorneys’ fees (including our in-house attorneys) and court costs.

Adverse Claims. If we receive conflicting instructions with respect to your account, or notice of an
adverse claim of ownership, right to control, or access to funds in your account, or notice that the
funds in your account may have been obtained through fraudulent or criminal acts, you agree that
if any such dispute exists, we may place a hold on the funds in your account and refuse to honor
all withdrawal and transfer requests, including checks written on the account, until all appropriate
parties provide us with joint specific written instructions with respect to disposition of the funds.
We are not required to determine whether a dispute has merit. Additionally, we shall have the right
to close the account and deposit the funds held in the account into the registry of a court of
proper jurisdiction, wherein the adverse claimants and/or appropriate parties shall be interpleaded
and/or joined to the action for purposes of resolving the dispute regarding the funds. If we elect to
take any action(s) described herein, you agree that we shall not be liable to you for damages of
any kind, and you agree to pay and reimburse us for our reasonable costs and expenses including,
without limitation, attorneys’ fees (including our in-house attorneys) and court costs from the
funds in the account prior to any distribution. If an adverse claim is made among joint depositors,
the rights of the parties shall be determined in accordance with the section herein entitled Special
Rules for Multiple Party Deposit Accounts.

Legal Process Against Account. If your account is attached, garnished, or otherwise subject to levy
or seizure, in whole or in part, by legal action, we shall not be liable to you for any sums we may be
required to pay because of such attachment, garnishment, levy or seizure, even if paying the
money from your account leaves insufficient funds to pay a check you have written. We can
restrain your account regardless of the location of the account and the location of service. For
example, if a New York levy is properly served on us in New York, we may honor the New York levy
even if your account was opened in Virginia. You hereby authorize us to comply with legal process,
and we are not required to determine whether the court issuing the legal process had jurisdiction
over you or over the account or otherwise had the authority to issue the legal process. If we incur
any expenses, including without limitation, reasonable attorney fees, in responding to an
attachment, garnishment, levy, or seizure that are not otherwise reimbursed, we may charge such
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expenses to your account without prior notice to you. Any such attachment, garnishment, levy or
seizure is subject to our right of offset. If we are served with a notice of proceeding relating to a
safe deposit box, and you are not a named defendant in the proceeding, we may deny you access
to the box unless otherwise directed by an appropriate court or the judgment creditor.

Unclaimed Property/Dormant Accounts. The law establishes procedures under which unclaimed
property must be surrendered to the applicable State. The applicable State is usually the State
listed in the address on your account statement. Generally, the funds in your account are
considered unclaimed if you have not had any activity or communication with us regarding your
account over a period of years. If your funds are surrendered to the State, you may be able to
reclaim them, but your claim must be presented to the State. Once your funds are surrendered, we
no longer have any liability or responsibility with respect to the funds.

If your account becomes dormant, you may be unable to conduct certain transactions until
verification of account ownership. Please ask a relationship banker if you want further information
about the period of time or type of activity that will prevent your account from becoming dormant.

Closing an Account. We may close any account in our sole discretion at any time, for any or no
reason and without notice to you. For example, we may close your account with no notice of action
if the account has a zero balance. If we close your account with a balance, we will notify you of our
action and send you a check for the collected balance in your account, less any amounts due to us
or for checks in process. Capital One Bank is not liable for any damages or liabilities resulting from
the termination of an account relationship. Subject to any rights we may have with respect to
advance notice of withdrawal from your account, you may close your account at any time and for
any reason. If we receive a deposit, check or other debit item to your closed account, the account
may be reopened to accept the deposit or debit for you, even if doing so overdraws your account,
and funds deposited therein will be subject to any and all rights we may have with respect to
offset. If your account is overdrawn when we close it, you agree to promptly pay all amounts owed
to us.

Minor Accounts. We may pay funds on deposit in an account in the name of a minor to the minor.
Once the minor attains the age of majority he or she will be considered to be the owner of the
account, capable of making any and all transactions on the account.

Business Accounts. If the account owner is not a natural person, such as a corporation,
unincorporated association, limited liability company, partnership or any other entity holding an
account in any capacity other than an individual capacity, each person who signs the signature
card hereby certifies that they are fully authorized to execute all documents in their stated
capacity. Additionally, where applicable, the individual who signs the signature card as Secretary
hereby certifies that (1) she/he is the duly qualified Secretary or other authorized officer of the
business entity identified on the signature card as the account holder; (2) such business entity is
organized and existing under state or federal law; (3) all actions by shareholders, directors and all
others necessary to execute this signature card and establish an account with Capital One Bank
have been taken; and, (4) until further actual notice to Capital One Bank, each signer is authorized
to transact on the account until Capital One Bank receives actual written notice in a form
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acceptable to us, executed by the number of Signers required to execute withdrawals on the
account, and/or executed by others as required by us, that such Signer is no longer so authorized.
In the event any one or more of the signatures affixed to the front of this signature card, or
otherwise provided to Capital One Bank as an authorized signature for the operation of this
account, are facsimiles or made or reproduced by any mechanical means, Capital One Bank is
authorized to rely upon and treat the same, in good faith, as a true and valid signature, and the
account holder hereby holds Capital One Bank harmless and indemnifies it from and against any
loss, damage or liability it may suffer or incur as a result of its said reliance.

Multiple-Signer Business Accounts. We are not required to comply with any multiple-signature
requirement, even if your signature card specifies that multiple signatures are required or you have
otherwise instructed us to do so. A multiple-signature requirement is for your internal control
purposes.

Payment Processing Restrictions on Internet Gambling Fund Transfers. The Federal Reserve
recently enacted regulations that require U.S. financial firms that participate in designated
payment systems to establish and implement policies and procedures reasonably designed to
prevent payments connected to unlawful Internet gambling. In light of the regulations, please be
informed that restricted transactions (as defined in Federal Reserve Regulation GG / 12 CFR Part
233) are prohibited from being processed directly or indirectly through any account or relationship
maintained with us. Restricted transactions generally include, but are not limited to, those in which
credit, electronic fund transfers, checks or drafts are knowingly accepted by gambling businesses
in connection with unlawful Internet gambling.

Specific Terms Applicable to the Following Account Ownerships.

Joint Account - If two or more individuals are designated as owners of the accounts (without a
fiduciary, beneficiary or other designation), then the account is a joint account and, unless your
signature card states otherwise, all owners are considered to be joint tenants with right of
survivorship. If there is more than one joint owner, the rights of survivorship will continue between
the surviving joint owners. One joint owner is not authorized to remove another joint owner from
the title of the joint account, but may withdraw all of the funds in the account or close the account.

Trust— An account established pursuant to a written trust agreement. Any funds placed in or
added to this type of account are conclusively presumed to be a delivery at that time to the trust
estate. Only the trustee is authorized to perform transactions on the trust account. If the original
trustee dies or is replaced as trustee, we reserve the right to require documentation reasonably
acceptable to us to which identifies the successor trustee. We have no duty whatsoever for
enforcing the terms of the trust agreement and can rely on the statements and representations
made to us by the trustee. The owners and beneficiaries of the trust agree that we shall not be
held liable if the trustee breaches their fiduciary duty or fails to comply with the terms of the trust
agreement.

Uniform Transfers to Minors— This type of account is established pursuant to the Uniform
Transfers/Gifts to Minors Act in effect in the state where the account is opened and maintained, as
may be amended from time to time. Only the Custodian is authorized to act on the account. As the

https://www.capitalone.com/banking/disclosures/rules-governing/ 13/43



11/2/2017 Case 1:17-cv-06406 Document Rues Gojestind R¢o8jthecouptyge 14 of 43 PagelD #: 26
Custodian you agree to comply with all applicable laws. When the minor reaches the age of
majority, in accordance with applicable state law, the Custodian shall transfer any funds in the
account to the minor. In the event we receive actual notice of the death, resignation or legal
incapacity of the Custodian, we are directed to deliver this account to the Successor Custodian (as
provided by law) who shall, in such event, have all of the rights and duties of the Custodian.

“Payable on Death” (POD) - You may designate an individual or joint account to be payable upon
your death to a designated beneficiary or beneficiaries. POD accounts are also known as “In Trust
For” (ITF)”, “As Trustee For” (ATF), “Transfer on Death” (TOD) or “Totten Trust” account and are
governed by applicable state laws and regulations. You are solely responsible for meeting the
requirements for establishing your account as a POD, including any titling requirements.

During your life, the funds in the account belong to you and, until your death, or if there are co-
owners, upon the death of the last co-owner, the beneficiary(ies) have no interest in the account
and cannot perform transactions on the account. You may withdraw all or part of the account
balance, close the account, remove or add POD beneficiaries or change the account type or
ownership. Upon the death of all owners, we will distribute the then remaining funds to such of
the beneficiaries as shall be then-living, in equal shares, subject to our right to charge the account
for any amount a deceased owner, co-owner or POD beneficiary owes us; if any beneficiary is
under the age of 18 years at the time he would be entitled to receive property under the terms of
the previous provision, we will pay such person’s share to any person who is the statutory or court-
appointed custodian for the benefit of such person.

Special Rules for Multiple Party Deposit Accounts.

If your account was opened or assigned to a branch in New Jersey, the provisions of the Multiple
Party Account Act, N.J.S.A. 17:16i-1 et seq. apply.

1. We may treat each co-owner of a joint account as having full and complete authority to make
deposits into such account, to request information with respect to such account and to place
a hold on such account. Each co-owner owns his/her net contribution to such account. In the
absence of proof of net contribution, and unless all of the co-owners have specifically
otherwise agreed, each co-owner will own an equal share of such account. We are not
required to determine net contributions.

2. Deposits: Each co-owner authorizes the other co-owners to endorse for deposit into the
account any item payable to any or all of the co-owners, and you expressly authorize us to
supply the endorsement of any co-owner necessary for such deposit.

3. Withdrawals:

A. You authorize us to recognize the signature, oral or electronic instruction of any co-
owner for withdrawals, payments or funds transfer. We are not required to enforce
multiple signature requirements that you may have agreed upon among yourselves.

B. We may continue to honor checks and withdrawal requests by any co-owner without
liability to any other co-owner unless we receive written notice signed by one of you
not to honor checks or withdrawals against the joint account. After we receive such a
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notice, we may require written authorization from all of you for any checks or
withdrawals. If we receive a notice in writing as provided by this section 3(b), we shall
be relieved of responsibility to each and every co-owner for failure or refusal to honor
any check, draft or other demand for payment or withdrawal unless the action is
authorized by all co-owners in writing.

4. Without notice to any party, we may withdraw or hold any or all of the money in the joint
account and apply funds withdrawn to reduce any indebtedness of any party due and owing
to Capital One Bank. A notice sent, mailed or delivered to any party constitutes notice to all.

5. We may make payment from the joint account, including payment of the entire account
balance: (i) pursuant to any statutory or common law right of set-off, levy, attachment, or
other valid legal process or court order, relating to the interest of any one or more of the co-
owners or (ii) on request, to a trustee in bankruptcy, receiver in any state or federal
insolvency proceeding or other duly authorized insolvency representative of any one or more
of the co-owners.

6. Overdrafts: In the event that we pay a check drawn on a joint account and that payment
causes an Overdraft, each party to that joint account will be jointly and severally liable to us
for the amount of that Overdraft without regard to which party signed the check or for what
purpose the proceeds of the check were used.

7. Death of a Party: You agree to notify us of the death of any joint owner and to reimburse us
for any tax we must pay by reason of our payment or release of funds in the account to you.
Unless your signature card states otherwise, upon the death of any account owner, the funds
in a multiple-owner account shall belong to the surviving owner(s). We reserve the right to
hold funds in the account until we receive documentation satisfactory to us, proving death
and/or directing the disposition of such funds.

8. If you want to change the form of your account, you must notify us in writing, by certified or
registered mail, return receipt requested, addressed to the branch where your account is
maintained. If you wish to alter the form of an account, the altered form must be an account
offered by Capital One Bank and written notice must be made by the proper completion of a
document approved by Capital One Bank and delivery of that document to us. Written notice
is not effective until received by us. You must also provide us with new completed signature
cards within thirty (30) days from the date you forwarded written notice to us.

9. We will be protected from liability for all payments made from the multiple party deposit
account, when made in accordance with applicable law.

Limitations on Assignment and Transfer of Ownership. You may not assign or transfer ownership
of your deposit accounts with us without obtaining our prior written approval. In addition, you may
not grant a security interest in funds held in your deposit accounts in favor of any other creditor
without obtaining our prior written approval, which we have the right to withhold for any or no
reason. If any ownership interest in an account is proposed to be transferred or if there is any
change in account title, we may require that the account be closed and a new account be opened.

Deposit Availability Disclosure.
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General Deposit Availability:

Our general policy is to make funds from your deposits available to you on the first business day
after the day we receive your deposits. Wire Transfers, and electronic deposits (such as ACH credit
transfer direct deposits) will be available on the day we receive the deposit. Once funds are
available, you may withdraw the funds in cash, and we will use the funds to pay checks that you
have written. For the purpose of determining the availability of your deposits, every day is a
business day except Saturdays, Sundays, and federal holidays. Banking office cutoff times may
vary, but in no event shall a cutoff time be earlier than 2:00 p.m. local time. If you make a deposit
in a branch before 2:00 p.m. local time, or such later time posted at the branch of deposit on a
business day that we are open, we will consider that day to be the day of your deposit. If you make
a deposit at one of our automated teller machines (“ATM”) before 9:00 p.m. ET, we will consider
the deposit to be made that day. However, if you make a deposit after these stated times, or on a
day we are not open, we will consider the deposit to be made on the next business day that we are
open. Deposits made through our night drop after 7:00 a.m. may be processed on the next
business day.

Please remember that even after we have made deposited funds available to you, and you have
withdrawn the funds, you are still responsible for checks you deposit that are returned to us
unpaid and for any other problems involving your deposit. If you have any questions, contact a
banking officer.

1. Government Checks and Cashier’s Checks:

If you make the deposit in person to one of our employees, funds from the following deposits
will be made available on the first business day after the day of your deposit:

o State government checks and checks drawn on other local governmental entities if the check
is payable to you and if you request next day availability when making the deposit at the
teller line.

Cashier’s, certified or teller’s checks if they are payable to you and you request next day
availability when making the deposit at the teller line.

If you do not make your deposit in person to one of our employees (for example, if you mail
the deposit), funds from these deposits will be available on the second business day after the
day we receive your deposit.

1. Longer Delays May Apply:

In some cases, we will not make all of the funds you deposit by check available to you on the
first business day after the day of your deposit. Funds may not be available until the second
business day after the day of your deposit. The first $200 of your deposits, however, may be
available on the first business day. If we are not going to make all of the funds from your
deposit available on the first business day, we will notify you at the time you make your
deposit. We will also tell you when the funds will be available. If your deposit is not made
directly to one of our employees, or if we decide to take this action after you have left the
premises, we will mail you the notice by the day after we receive your deposit.
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If you will need the funds from a deposit right away, you should ask us when the funds will be
available.

In addition, funds you deposit by check may be delayed for a longer period under the
following circumstances:
We believe the check you are depositing will not be paid.

You deposit checks totaling more than $5,000 on any day to any account(s) you maintain
(alone or with others) at Capital One Bank.

You redeposit a check that has been returned unpaid.
You have overdrawn your account(s) repeatedly in the last six months.
There is an emergency, such as failure of computer or communications equipment.

We will notify you if we delay your ability to withdraw funds for any of these reasons, and we
will tell you when the funds will be available. The funds will generally be available no later
than the seventh business day after the day of your deposit.

. Special Rules for New Accounts:

If you are a new customer, the following special rules will apply during the first thirty (30)
days your account is open:

Funds from wire transfers and electronic deposits (such as ACH credit transfer direct
deposits) will be available on the day we receive the deposit.

Funds from the deposit of cash and the first $5,000 of a day’s total deposits of cashier’s,
certified, teller’s, traveler’s, postal money orders and federal, state and local government
checks will be available on the first business day after the day of your deposit if the deposit
meets certain conditions. For example, checks must be payable to you, and you may have to
request next day availability when making the deposit at the teller line. Funds in excess of
$5,000 will be available no later than the fifth business day after the banking day of your
deposit. If your deposit of these checks (other than a U.S. Treasury Check) is not made in
person to one of our employees, the first $5,000 will not be available until the second
business day after the day of your deposit.

Funds from all other check deposits will be available no later than the fifth business day after
the day of your deposit.

. Expedited Availability:

Based on your overall relationship with us, we may make a portion of your check deposits
available to you on an expedited basis. We will periodically reevaluate the usage and
handling of your account based on your customer history with Capital One Bank. This review
could result in reducing the availability schedule currently applied to your check deposits. In
the event of such a reduction, your funds will be made available to you as described in the
preceding sections of this disclosure.

As described above, deposits made after the branch and/or ATM cut-off time will be
considered next day deposits. In some instances, however, you may be able to access these
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deposits on the calendar day the deposit was made. In these instances, the funds will be
accessible to you for withdrawal (at a branch or ATM), but will not be available to pay
incoming ACH transactions or checks you have written.

2. Holds on Other Funds (Check Cashing):

If we cash a check for you that is drawn on another bank, we may withhold the availability of
a corresponding amount of funds that are already in your account. (These funds will be
available at the time that funds from the check we cashed would have been available if you
had deposited the check.)

3. Holds on Other Funds (Other Accounts):

If we accept for deposit a check that is drawn on another bank, we may make funds from the
deposit available for withdrawal immediately but delay your availability to withdraw a
corresponding amount of funds that you have on deposit in another account with us. The
funds in the other account would then not be available for withdrawal until the time periods
that are described elsewhere in this disclosure. Please ask a Relationship Banker if you are
unsure about when funds from a deposit will be available.

Important Information Concerning All Deposit Accounts. Our Reserve Money Manager account
system allows us to manage our Federal Reserve Bank balance requirements efficiently. Each
deposit account in the system consists of two sub-accounts: a demand deposit account (“DDA”)
sub-account which presently has a reserve requirement and a money market deposit account
(“MMDA”) which presently has no reserve requirement. Although there are two sub-accounts, your
account is considered a single account for your deposits and withdrawals, as well as for tax
reporting, balance requirement, service charge and monthly statement purposes. The existence of
the sub-accounts is for internal accounting and regulatory reporting purposes only and will not
change the manner in which you use, obtain information about or earn interest on your account.

All checks, withdrawals and other debits will be paid from the DDA sub-account. We will
automatically transfer balances from the MMDA sub-account to the DDA sub-account. No more
than six transfers will occur in any monthly statement period. Should a sixth transfer be necessary,
all funds in the MMDA sub-account will be moved to the DDA sub-account for the remainder of the
month. These transfers will not appear on your monthly statement and will not be subject to any
fees.

Substitute Checks and Your Rights. Federal rules for Check 21 allow banks to replace original
checks with “substitute checks”. Below are the details and your rights:

What is a substitute check?

To make check processing faster, federal law permits banks to replace original checks with
“substitute checks.” These checks are similar in size to original checks with a slightly reduced
image of the front and back of the original check. The front of a substitute check states: “This is a
legal copy of your check. You can use it the same way you would use the original check.” You may
use a substitute check as proof of payment just like the original check.
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Some or all of the checks that you receive back from us may be substitute checks. This notice
describes rights you have when you receive substitute checks from us. The rights in this notice do
not apply to original checks or to electronic debits to your account. However, you have rights under
other law with respect to those transactions.

What are my rights regarding substitute checks?

In certain cases, federal law provides a special procedure that allows you to request a refund for
losses you suffer if a substitute check is posted to your account (for example, if you think that we
withdrew the wrong amount from your account or that we withdrew money from your account
more than once for the same check). The losses you may attempt to recover under this procedure
may include the amount that was withdrawn from your account and fees that were charged as a
result of the withdrawal (for example, bounced check fees).

The amount of your refund under this procedure is limited to the amount of your loss or the
amount of the substitute check, whichever is less. You also are entitled to interest on the amount
of your refund if your account is an interest-bearing account. If your loss exceeds the amount of
the substitute check, you may be able to recover additional amounts under other law. If you use
this procedure, you may receive up to $2,500 of your refund (plus interest if your account earns
interest) within 10 business days after we received your claim and the remainder of your refund
(plus interest if your account earns interest) not later than 45 calendar days after we received your
claim.

We may reverse the refund (including any interest on the refund) if we later are able to
demonstrate that the substitute check was correctly posted to your account.

How do | make a claim for a refund?

If you believe that you have suffered a loss relating to a substitute check that you received and
that was posted to your account, please contact your local branch or call us at 1-800-262-5689.
You must contact us within 40 calendar days of the date that we mailed (or otherwise delivered by
a means to which you agreed) the substitute check in question or the account statement showing
that the substitute check was posted to your account, whichever is later. We will extend this time
period if you were not able to make a timely claim because of extraordinary circumstances.

Your claim must include:

e A description of why you have suffered a loss (for example, you think the amount withdrawn
was incorrect);

e An estimate of the amount of your loss;

« An explanation of why the substitute check you received is insufficient to confirm that you
suffered a loss; and

o A copy of the substitute check and/or the following information to help us identify the
substitute check: the account number, the check number, the name of the person to whom
you wrote the check, the date paid, and the amount of the check.

https://www.capitalone.com/banking/disclosures/rules-governing/ 19/43



11/2/2017 Case 1:17-cv-06406 Document Rules Gojestind B8 tzcouptage 20 of 43 PagelD #: 32
Substitute checks should only be generated by banks during the check collection process. If you
deposit a substitute check that was not generated or previously handled by Capital One Bank, you
agree to provide the substitute check warranties as required by Check 21, and represent that the
substitute check:

« is properly generated and accurately, clearly and completely represents all the information on
the front and back of the original check as of the time the original check was truncated

e bears a MICR encoded line that is suitable for automated processing in the same manner as
the original check

 has not previously been paid by the drawee bank, and

e is not fraudulent

A breach of any Check 21 warranty may result in the substitute check being charged back against
your account.

Telephone Solicitation. If you provide our routing number and your account number to a telephone
solicitor pursuant to your acceptance of an offer of goods or services made by the solicitor, you
agree that any and all subsequent transactions made to your account by the entity which the
solicitor represents are considered authorized transactions. We shall not be liable for any
transactions you later allege are unauthorized unless you have placed a stop payment order, and
we have had a reasonable time to act upon your stop payment request.

Communications. You agree that we may communicate with you by mail, telephone, email, fax,
prerecorded message, automated voice, text message or other means allowed by law regarding
your Account. You agree that we may contact you at any telephone number (including a mobile
telephone number that you provide us), and use an automated telephone dialing system or similar
device to do so. You agree that we may monitor or record any conversation or other
communication with you.

Correspondents. Capital One Bank may forward items to correspondent banks and will not be
liable for the wrongful conduct of the correspondent bank. Each correspondent will be liable only
for its own negligence. We will not be liable for the loss of items in transit.

Address Changes. You are responsible for notifying us of any change in your address. Unless we
agree otherwise, changes of address must be made in writing by at least one of the account
holders. Informing us of your address on a check reorder form is not sufficient. We will attempt to
communicate with you only by use of the most recent address you have provided to us. In the
event mail we attempt to deliver to you is returned as a result of your failure to notify us of your
change in address, we may charge a fee to your account in accordance with our Schedule of Fees
and Charges.

We may change your postal address of record if we receive an address change notice from the U.S.
Postal Service or if we receive information from another party in the business of providing correct
address information that the address in our records no longer corresponds to your address.
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Cash Transaction Reporting. The law requires all financial institutions to gather and report
information on certain types of cash transactions. If the information required to complete the
report is not provided, we are required to refuse to process the transaction.

Obtaining Credit Reports. We may request a consumer (credit) report in connection with your
account(s). Upon your request, you will be informed whether or not a consumer (credit) report was
requested, and if such report was requested, informed of the name and address of the consumer
(credit) reporting agency that furnished the report. We may also request subsequent consumer
(credit) reports for all legitimate purposes in connection with updating, renewing, reviewing,
modifying, and/or taking collection action on your account(s).

Reporting Information to Credit Bureaus and Check Verification Systems. We may report
information about your account to credit bureaus and/or check verification systems. Defaults on
your account may be reflected in your credit report. This could affect your ability to open accounts
in the future.

In the event we report your account to a check verification system, you acknowledge that even if
you pay us all amounts owed, we are not required to remove an accurate report of account
mishandling from any such check verification system.

Business Day. Any day, excluding Saturdays, Sundays and federal holidays.

Reproduction of Bank Records. If you request us to research and/or reproduce any of your records
(statements, checks, deposits, withdrawals, etc.) we may charge a fee, and you agree to pay this
fee. If the expected fee is large, you may be asked to pay the fee in advance. We reserve the right
to provide any account holder with an imaged item in lieu of the original item.

Governing Law/Waiver of Jury Trial. Applicable federal law will decide any questions under these
Rules, or if no federal law exists, applicable state law (the state where your account was
established). Any action you commence against us, arising out of or concerning these Rules, shall
be heard by a judge sitting without a jury. In any such action, Capital One Bank shall be entitled to
its reasonable attorney’s fees (including in-house attorney’s fees) and court costs.

Notices. We shall deem any and all notices to us effective upon receipt by us. Any notice that we
give to you will be effective when mailed or electronically transmitted to you at the mailing/email
address reflected in our records. Even though we may have provided you account opening
disclosures in a language other than English, we may continue to provide you with
notices/communications in English. Notice to any one owner of an account constitutes notice to all
owners of that account.

Severability. If any provision of these Rules is deemed to be invalid or unenforceable, such
invalidity or unenforceability will not affect the validity and enforceability of the remaining
provisions of these Rules or of any agreements, disclosures or other documents incorporated by
reference herein.

Liability. You agree that we shall be not be liable for acting upon your instructions or failing to act
upon your instructions when we reasonably believe that doing so would expose us to civil or
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criminal liability or conflict with industry standard banking practices. You agree further, that
except as otherwise provided by applicable law, IN NO EVENT SHALL WE BE LIABLE FOR INDIRECT,
SPECIAL OR CONSEQUENTIAL DAMAGES OR FOR ATTORNEY’S FEES INCURRED BY YOU,
REGARDLESS OF THE FORM OF THE ACTION, EVEN IF WE HAVE BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES.

Waiver of Rights. We reserve the right to waive any one or more of our rights hereunder in our sole
discretion, however, any such waiver shall only apply to that specific instance. Any such waiver of
rights can also be terminated at any time, in our sole discretion.

Caption Headings. The caption headings in these Rules are for convenience purposes only and are
not to be construed as a summary of each provision of these Rules.

Privacy Notice. We understand how important privacy and confidentiality are to you. Please
consult our Online Privacy Practices statement and our Privacy & Opt Out Notice for information
about our commitment to you and your privacy rights. A copy of our Online Privacy Practices
Statement and the Privacy & Opt Out Notice is available on our Website. Information regarding
mobile banking security can also be found on our Website.

Electronic Funds Transfers. Special provisions relating to electronic funds transfers are set forth in
our EFT Disclosure which is available at any of our banking offices.

Wire and ACH Transfers. Special provisions relating to wire transfers are set forth in our Wire
Transfer Agreement and Disclosure, provided to you at account opening and available at any of our
banking offices. For Treasury Management clients, ACH and Wire transfer terms are set forth in the
applicable Treasury Management agreements. This provision supplements those agreements. You
agree that we are not required to provide you with a separate notice of incoming or outgoing
wire/ACH transfers. We notify you by listing the wire/ACH transfer on your account statement. We
can deduct our fees for handling wire/ACH transfers from the amount of the transfer. You can
verify whether a wire/ACH transfer has been processed to your account by calling us at 1-800-655-
2265.

For international wire transfers involving non-U.S. currencies, exchange rates can vary and we do
not guarantee any rate. The exchange rates we use for your transactions will typically be the
customary retail exchange rates in effect at the time of the transaction. This rate is not necessarily
the bank-to-bank negotiated exchange rate or other potentially more favorable rate. FDIC deposit
insurance does not insure against any loss due to foreign currency fluctuations. Consult your
attorney or investment advisor regarding the potential risks associated with foreign exchange
transactions.

Amendments and Fee Changes. We reserve the right to change our fees, these Rules and any or all
of the agreements, disclosures, and other documents incorporated by reference at any time. If we
change these Rules, the then-current version of these Rules supersedes all prior versions and
contains the terms governing your account. We will provide prior notice of changes to you as
required by applicable law. You agree that continued use of your account(s) will constitute your
agreement to any and all new fees, Rules, agreements, disclosures and other documents
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incorporated by reference. If you choose to close your account and do so prior to the effective date
of any amendment, you will not be bound by such amendment.

Copy Received. You acknowledge receipt of a copy of these terms and conditions and agree to be
bound by them.

ELECTRONIC FUND TRANSFER AGREEMENT AND DISCLOSURE FOR PERSONAL AND
COMMERCIAL ACCOUNTS (effective September 16, 2017):

Welcome to Capital One, N.A. (hereinafter referred to as “Capital One Bank,” “us,” “our,” or “we”). In
this Agreement, “you,” “your,” and “yours” mean the authorized person or persons who conduct
electronic fund transfers, including but not limited to persons to whom a Capital One Bank ATM or
Debit Card is issued and anyone else you allow to use the ATM or Debit Card. Capital One Bank
provides various electronic banking services to you. These services include, but are not limited to:

o Automated Teller Machine (“ATM”) transactions.

e Telephone transfers.

 Point-of-Sale (“POS”) transactions, whether or not initiated through an electronic terminal.

e Pre-authorized transfers to or from an account (“ACH”).

e Smart phone or other mobile device transfers.

e Online banking (see the Online Banking Terms and Conditions at
www.capitalone.com/corporate/terms/).

This Electronic Fund Transfers Agreement and Disclosure (“Agreement”) contains disclosures
required by Regulation E that apply to consumer accounts in addition to disclosures that apply to
commercial accounts as they relate to electronic banking services, and it contains our terms and
conditions with respect to these services. A consumer account is an account held by an individual
and used primarily for personal, family, or household purposes.

1. Your Access Device and Your Personal Identification Number: An access device is a card,
personal identification number ("PIN"), or other code used to initiate an electronic fund
transfer ("EFT") to or from your account. The Capital One Bank, ATM card, platinum Debit
Card, or Business Debit Card (hereinafter referred to collectively as "ATM/Debit Card") that
you have requested is an access device.

You have selected or have been provided with a special PIN, a code you must enter into the
ATM or that you may be required to enter into the POS terminal whenever you use your
ATM/Debit Card. For your own protection, please memorize the PIN, and do not keep any
notation of the PIN on the ATM/Debit Card or in the same wallet or purse as the ATM/Debit
Card, and do not disclose the PIN to anyone who is not authorized to use your ATM/Debit
Card.
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Important Information Concerning International Use of Your ATM or Debit Card: Capital One
Bank employs fraud monitoring and protection capabilities to help protect you from
ATM/Debit Card fraud. These protection systems are designed to block transactions that
occur outside of our customers’ ordinary transaction patterns and may block transactions
originating in countries that are experiencing a high incidence of card fraud. To avoid the
inconvenience of having your ATM/Debit Card blocked while you are traveling abroad, please
notify us before any international travel or international purchases by calling

1-800-655-2265 from inside the United States or 804-482-6066 collect
from outside the United States.

2. Accounts That May Be Accessed: The accounts you link to your ATM/Debit Card are referred
to in this Agreement as "designated accounts." You may access only the designated
accounts. If you requested access to multiple accounts, you chose one checking account and
one savings account as your primary checking and savings accounts. We may limit the
number of accounts that can be linked to an ATM/Debit Card. If you wish to access additional
accounts or change your primary accounts, please contact your banking officer.

You may use your ATM/Debit Card and PIN to access the following types of designated
accounts:

A. Checking account.
B. NOW account.
C. Savings account.

D. Money Market account.*

*At certain ATMs, when accessing your Money Market accounts you may need to select the
‘checking’ option rather than the ‘savings’ option.

3. Types of Transactions That Can Be Completed: You may use your ATM/Debit Card at any
Capital One Bank ATM. You may also use your ATM/Debit Card to complete transactions at
non-Capital One Bank ATMs that are members of the EFT networks in which we participate.

Purchases may also be made using your ATM/Debit Card at merchant locations that are
members of the POS networks in which we participate. You may also use your Platinum Debit
Card or Business Debit Card to make purchases at locations that accept Debit MasterCard™
Cards. (Note: Your Platinum Debit Card or your Business Debit Card is not a MasterCard
credit card, and this Agreement does not replace or affect any MasterCard account
agreement that you may have with us or any other financial institution.)

Please note that some of the below services may not be available at all ATMs.
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A. Cash Withdrawals: You can use your ATM/Debit Card and PIN at ATMs to obtain cash
withdrawals from your designated accounts. At certain ATMs, cash withdrawals may
only be made from your primary savings and primary checking account. Withdrawals
made at ATMs owned and operated by other entities will be automatically deducted
from your designated primary checking or savings account. Each time you use your
ATM/Debit Card, we may place a hold on a corresponding amount of funds in your
account until the transaction is posted against your account.

B. Deposits: You can use your ATM/Debit Card and PIN at Capital One Bank-branded
ATMs to make deposits into your designated accounts. Deposits made at an ATM may
not be available for immediate withdrawal. Please refer to the Deposit Availability
Disclosure contained in our Rules Governing Deposit Accounts Agreement to
determine when the deposit will be credited to your account and when funds will be
available for withdrawal or for paying transactions on your account.

C. Transfers Between Your Capital One Accounts: You can use your ATM/Debit Card and
PIN at a Capital One Bank-branded ATM to transfer available funds between your
designated accounts. Transfers made at a non-Capital One Bank ATM can only be
made between your designated primary checking and primary savings accounts.

You may also transfer funds between your Capital One Bank accounts via the
telephone, online banking, or by establishing an automatic transfer schedule.

D. Purchases: You can use your ATM/Debit Card and PIN to make purchases at merchant
locations that are members of POS networks in which we participate. At certain
Capital One Bank-branded ATMs, you can also use your ATM/Debit Card and PIN to
purchase non-monetary items (such as gift certificates). Purchases of this type may
also be made at certain non-Capital One Bank ATMs.

You may also use your ATM/Debit Card without your PIN to make purchases at
merchant locations accepting Debit MasterCard Cards. The merchant may request a
preauthorization for the transaction. If we authorize the transaction, the funds will be
debited from your primary checking account immediately, or a hold may be placed on
your account for up to several days after the purchase transaction has occurred,
depending upon the promptness with which the merchant processes your transaction.

Some purchases may result in a longer hold. Sometimes the preauthorization requests
may be in amounts different from the total amount of the transaction. For example, a
gas station typically requests authorization in the amount of $1.00. Also, restaurants
typically request authorization for 20% more than the price of the meal. If the
preauthorization request varies from the amount of the actual transaction, payment
of the transaction may not remove the preauthorization hold immediately. Generally,
the preauthorization hold may remain on your account for up to three (3) business
days after the date of the transaction and may affect the availability of funds from
your designated account for other transactions. We will not be responsible for
damages for wrongful dishonor of an item resulting from a preauthorization hold. You
agree not to withdraw, write checks, or make point-of-sale purchases against funds
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that are needed to pay ATM/Debit Card transactions that have not yet posted against
your account.

E. Inquiries: You can use your ATM/Debit Card and PIN at ATMs to check the balance in
your designated accounts. At non-Capital One Bank ATMs, you may only make balance
inquiries on your designated primary checking or savings account. You may also check
the balance in your designated accounts via our telephone or online banking service.

F. Transfers Between Your Capital One Bank Accounts and Accounts at Other Financial
Institutions (or Third Parties) and Check Conversion: You can authorize a third party to
initiate transfers between your accounts and the third party’s accounts by providing
the third party with our routing number and your account number.

You may also authorize a merchant or other payee to make a one-time electronic
payment from your checking account using information from your check to: (i) pay for
purchases, or (ii) pay bills.

When you provide a check as payment, you authorize us to use information from your
check to make a one-time electronic fund transfer from your account. In certain
circumstances, such as for technical or processing reasons, we may process your
payment as a check transaction. When we use information from your check to make
an electronic fund transfer, funds may be withdrawn from your account on the same
day you make your payment.

You should only provide your financial institution and account information (whether
over the phone, the Internet, or via some other method) to trusted third parties whom
you have authorized to initiate electronic fund transfers.

4. Limitations on Transactions: There are certain limitations on the use of electronic banking
services. These include, but are not limited to, the following:

A. Designated Accounts: You may only access your designated accounts with Capital One
Bank.

B. Daily Limitation: A daily withdrawal limitation exists on all ATM/Debit Cards. This
limitation combines two categories: cash withdrawals and point-of-sale purchases.
There is no limit on the number of transactions that may be completed. You may not
aggregate withdrawals during any one (1) day (including either cash withdrawals,
purchase withdrawals, or a combination of both) that exceed the established card
limit. See the chart below for the limits established for the card product that you have.
The limits listed below are default limits for our standard ATM/Debit Card products.
Different limits may be assigned to individual cards on a case-by-case basis. We do
offer specialty ATM/Debit Cards with different default limits. If you have received a
Wealth Management debit card or a Deposit Only ATM card, please refer to the
documentation you received when you opened your account for details about limits
for these cards.
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Established Card Limit Cash Limit POS Limit
Platinum Debit $2,500 $600 $2,500
Business Debit $5,000 $800 $5,000
ATM Card $2,500 $600 $2,500

Other ATM owners and operators may impose lower dollar limitations on the amount of cash
withdrawals made at their ATMs.

C. Online Banking External Funds Transfer Limitation: You may enroll in online banking to perform
electronic transfers. When you enroll, you will be provided with additional terms and conditions
that apply to electronic transfers using our online banking services. The below charts provide the
default limits established for online banking transfers into and out of your designated accounts.
Different limits may be assigned on a case-by-case basis. These limits do not apply to internal
transfers between accounts opened in a Capital One Bank branch and accounts opened with
Capital One Direct Banking accounts (both National Direct Bank [NDB] and 360 accounts), bill pay
transfers, or pre-authorized third party payments.

The below limits apply to High Yield Checking and High Interest Checking accounts:

Per Transfer Monthly

Limit Limit
Inbound Transfer $10,000 $10,000 | $25,000
Outbound Transfer $10,000 $10,000 $25,000
Total Transfer Limit (Combined Inbound and $20,000 | $50,000
Outbound)

The below limits apply to all other products (excluding High Yield Checking and High Interest
Checking accounts):

Per Transfer Monthly

Limit Limit
Inbound Transfer $3,000 $3,000 $6,000
Outbound Transfer $3,000 $3,000 $6,000
Total Transfer Limit (Combined Inbound and $6,000 $12,000
Outbound)

(D) Third Party Transaction Limitation: Savings and money market accounts are permitted no more
than six (6) transfers per statement cycle to a third party or to another account of the depositor at
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Capital One Bank. Please see our Rules Governing Deposit Accounts for more information on
transaction limits.

(E) Other Reasons: We and other ATM owners and operators may limit or refuse to complete your
ATM/Debit Card transactions for security or technical reasons.

We may also suspend your ATM/Debit Card if we consider your designated account to be inactive
or dormant.

5. Overdraft Situations: An overdraft occurs when you do not have enough money in your
designated account to cover a transaction, but we pay it anyway. Generally, we will not authorize
and pay overdrafts for ATM withdrawals and everyday debit card transactions against your
designated account unless you have authorized us to do so.* You understand and agree that even
if you have authorized us to do so, you have no right to overdraw your account at any time, for any
reason, and our decision to pay overdraft items is solely within our discretion. You further agree
that if we elect to pay overdraft items, you must deposit additional funds into your designated
account immediately in an amount sufficient to cover the overdraft and to pay us overdraft fees for
each overdraft item in accordance with our then current Schedule of Fees and Charges. Available
credit on an overdraft protection line of credit associated with the designated account may be
used to fund ATM/Debit Card transactions when you do not have sufficient collected funds in your
designated account(s). If the amount of the overdraft causes you to exceed the amount of credit
available on the overdraft protection line of credit or balance in the overdraft protection deposit
account linked to the overdrawn deposit account, you agree to pay the amount by which the
deposit account has been overdrawn plus all associated fees and charges as reflected in our then
current Schedule of Fees and Charges and the applicable line of credit agreement. Capital One
does not charge overdraft fees if your ending daily balance is overdrawn by $5.00 or less*. If your
account is overdrawn by more than $5.00, a fee will be charged on each overdraft transaction,
regardless of the amount.

*Applies only to consumer accounts.

6. Transactions That Are Not Completed: If we do not complete a transfer to or from your account
on time or in the correct amount according to our Agreement with you, we will be liable for your
losses or damages. However, there are some exceptions. We will not be liable, for instance:

(A) If, through no fault of ours, you do not have enough money in your account to make the
transfer;

(B) if we have terminated this Agreement for any reason;

(C) if the funds in your designated accounts are subject to legal process or other encumbrance
restricting the transaction;

(D) if circumstances beyond our control (such as fire or flood) prevent the transaction from being
completed despite reasonable precautions that we have taken;

(E) if an ATM does not have enough cash to complete the transaction;
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(F) if there is a technical malfunction in the ATM that is known to you when you try to perform the
transaction;

(G) if we have reason to believe that you or someone else is using our electronic banking services
for fraudulent or illegal purposes;

(H) if you exceed the transfer limits listed in Section 4, "Limitations on Transactions," of this
Agreement;

(1) if your ATM/Debit Card has deteriorated or has been damaged so that it does not function
properly;

(J) if your ATM/Debit Card or PIN has been reported lost or stolen;
(K) if the transfer would exceed the available credit on your overdraft line of credit.

You agree that we will not be liable for any damages resulting from a refusal for any reason to
authorize a transaction that you have attempted. You further agree that we will not be responsible
or liable for a merchant's refusal to accept your ATM/Debit Card.

7. Charges for ATM/Debit Card Transactions: When you use your ATM/Debit Card at a non-Capital
One Bank branded ATM, the ATM owner/operator may charge you a fee for your use of their ATM,
and you may be charged a fee for a balance inquiry, even if you do not complete a transaction. The
fee charged should be disclosed to you on the ATM, and you should be given an opportunity to
cancel the transaction before the fee is imposed. You may also be charged a fee by us, as disclosed
in our then current Schedule of Fees and Charges, for each cash withdrawal, funds transfer, or
balance inquiry that you may make using a non-Capital One Bank branded ATM. You will not be
charged this fee at most ATMs owned and operated by Capital One Bank, except at certain gaming
establishments and other non-branch locations where we may charge a fee for each cash
withdrawal. The amount of fees charged at such ATMs at non-branch locations varies. Any fee
charged will be displayed on the ATM screen, and you will be given an opportunity to cancel the
transaction before the fee is imposed. Please refer to our then current Schedule of Fees and
Charges for the amount of this fee.

For international transactions, MasterCard's currency conversion procedure includes use of either
a government mandated exchange rate, or a wholesale exchange rate selected by MasterCard for
the processing cycle in which the transaction is processed, increased by an adjustment factor
established from time to time by MasterCard. The currency conversion rate used by MasterCard on
the processing date may differ from the rate that would have been used on the purchase date or
cardholder statement posting date.

Withdrawals from an ATM outside of the United States, Puerto Rico, and U.S. Virgin Islands may
incur an international transaction fee, as disclosed in our then current Schedule of Fees and
Charges.
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8. Receipts and Account Statement: You will be given a receipt for transactions made with your
ATM/Debit Card at ATMs owned by Capital One Bank unless you decline to receive the receipt. Your
periodic account statement(s) for your designated accounts will also detail electronic transfer
activity on the designated account. Generally, if you have a consumer account, you will receive a
monthly statement if you have an EFT in that month. In any case, you will get the statement at
least quarterly.

9. In Case of Errors or Questions About Your Electronic Transfers: (For information pertaining to
the error resolution process for international wire transfers, please refer to the Wire Funds
Transfer Disclosure Statement and related disclosures.)

Call us at: 1-866-536-9023; Small Business: 1-877-987-4249
Write to us at:

Capital One, N.A.
7933 Preston Rd.
Plano, TX 75024
Attn: Customer Service Center

Log into your account at capitalone.com and click on the transaction.

Contact us as soon as you can if you think your statement or receipt is wrong or if you need more
information about a transfer listed on the statement or receipt.

The following section applies only to consumer accounts: We must hear from you no later than
sixty (60) days after we sent you the FIRST statement on which the problem or error appeared.

(1) Tell us your name and account number.

(2) Describe the error or transfer you are unsure about, and explain as clearly as you can why you
believe it is an error or why you need more information.

(3) Tell us the dollar amount of the suspected error.

If you tell us verbally, we may require that you send us your complaint or question in writing within
ten (10) business days.

We will determine whether an error occurred within ten (10) business days after we hear from you
and will correct any error promptly. If we need more time, however, we may take up to forty-five
(45) days (ninety (90) days for those transactions at merchant POS terminals, processed on a new
account, or initiated outside the United States) to investigate your complaint or question. If we
decide to do this, we will credit your account within ten (10) business days for the amount you
think is in error so that you will have full use of the money during the time it takes us to complete
our investigation. If we ask you to put your complaint or question in writing and we do not receive
it within ten (10) business days, we may not credit your account.
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For errors involving new accounts (an account where the first deposit to the account occurs less
than 30 days before the error), we may take up to twenty (20) business days to credit your account
for the amount you think is in error.

We will tell you the results within three (3) business days after completing our investigation. If we
decide that there was no error, we will send you a written explanation. You may ask for copies of
the documents that we used in our investigation.

The following section applies only to commercial accounts: If you are a business or other entity
that is not a natural person, the above referenced procedures do not apply to any accounts held by
you. If you believe that an unauthorized transaction has occurred, we must hear from you within
twenty four (24) hours of the time the transaction posts to your account. We will require you to
submit an affidavit of unauthorized activity in connection with any such transaction immediately
thereafter.

10. Pre-Authorized Payments:

(A) Right to stop payment: If you have authorized regular payments out of your account, you can
stop any of these payments. If the account requires multiple signatures to transact the withdrawal
of funds, it is understood that we will recognize and accept stop payment instructions from any
one authorized signer. Here is how: Visit your nearest Capital One Bank location, or e-mail us using
the Contact Us link in the Customer service section of www.capitalonebank.com. You may also:

Call us at: 1-800-655-2265
Write us at:

Capital One, N.A.
7933 Preston Rd.
Plano, TX 75024
Attn: Customer Service Center

We must receive your request at least three (3) business days before the payment is scheduled to
be made. If you call us, we may also require you to put your request in writing to the above address
and to get it to us within fourteen (14) days after you call. If you do not, then your verbal request
will expire after fourteen (14) days. We will charge you a fee as disclosed in our then current
Schedule of Fees and Charges for each stop payment order you give.

Merchants may allow returns or refunds on purchases; however, except as provided above for
recurring payments, you cannot stop a one-time payment on any ATM/Debit Card transactions. For
this reason, you should inquire about the merchant’s return or refund policy before entering into a
purchase transaction. Merchandise purchased using your ATM/Debit Card that is subsequently
returned will be reflected as a credit on your designated account statement, provided you elect to
have the return credited to your designated account. Please refer to Section 9 for information on
error resolution.

https://www.capitalone.com/banking/disclosures/rules-governing/ 31/43



117212017 Case 1:17-cv-06406 Document Rules Goifeseind RS Egcouptyge 32 of 43 PagelD #: 44
(B) Varying amounts: If these regular payments vary in amount, the person you are paying must
tell you ten (10) days before each payment when it will be made and how much it will be. If you do
not know this information, you may be unable to have the payment stopped without closing your
account. (If we are required to provide this notice, you may choose instead to get this notice only
when the payment would differ by more than a certain amount from the previous payment, or
when the amount would fall outside certain limits that you set.)

(C) Liability: If you order us to stop one of these payments three (3) business days or more before
the transfer is scheduled, and we do not do so, we will be liable for your actual losses or damages.
We will pay other damages only as required by applicable law. We will not be liable for any
consequential or special losses or damages unless we act in bad faith. In addition, we will not be
liable if the merchant or other third party initiating the transaction changes the dollar amount of
the transaction or makes other changes so that we do not recognize it as the payment you
stopped.

1. Verifying Pre-Authorized Deposits: You can verify whether a direct deposit has been processed
to your account by calling us at 1-800-655-2265.

12. Joint Accounts: If more than one person signed your request for electronic banking services,
each person who signed will be bound by this Agreement and will be responsible for paying all
amounts owed as a result of this Agreement. If two (2) signatures are required to transact
business on a designated account, any ONE (1) signer may initiate an electronic banking
transaction on the account.

13. Authorized Users: You should not allow unauthorized persons to use your ATM/Debit Card and
PIN without first advising us in writing that you are adding them as an authorized user. You must
also advise us in writing should such persons no longer be authorized to use your ATM/Debit Card.

14. Liability for Unauthorized Transfers on Consumer Accounts Only:

(A) Notify us immediately if you believe your ATM/Debit Card has been lost or stolen, or if you
believe that an electronic fund transfer has been made without your permission. Telephoning is
the best way of keeping your possible losses down. You could lose all the money in your
designated accounts (plus any available revolving line of credit, if applicable). If you tell us within
two (2) business days after you learn of the loss or theft, you can lose no more than $50.00 if
someone used your ATM/Debit Card without your permission.

(B) If you DO NOT tell us within two (2) business days after you learn of the loss or the theft of your
ATM/Debit Card, and we can prove we could have stopped someone from using your ATM/Debit
Card without your permission if you had told us, you could lose as much as $500.00.
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(C) If you think that a transfer or withdrawal shown on your periodic statement is incorrect, or if
you believe an unauthorized transfer or withdrawal has taken place, including those made by your
ATM/Debit Card, code, or other means, contact us at once. We must be notified within sixty (60)
days after the first statement we mailed to you on which the suspected problem appeared. If you
do not contact us within this sixty (60) day time period, you could be held responsible for all
unauthorized transfers and withdrawals that occurred between the end of the sixty (60) day
period and the time you actually notified us if the transaction could have been prevented if we had
been notified.

(D) If a good reason (such as a long trip or a hospital stay) kept you from telling us, we may extend
the above time periods.

(E) If you believe that your ATM/Debit Card has been lost or stolen or that someone has
transferred or may transfer money from your account without your permission, you may:

Call us at: 1-800-655-2265
Write us at:

Capital One, N.A.
7933 Preston Rd.
Plano, TX 75024
Attn: Customer Service Center

15. MasterCard Zero Liability: You may have additional rights under the MasterCard rules. Provided
that the PIN is not used as the cardholder verification method, you will not be responsible for
unauthorized use of the Platinum Debit and Business Debit Cards under the following conditions:

(A) Your account is in good standing;

(B) You have exercised reasonable care in safeguarding your card from any unauthorized use.
Unauthorized use means that you did not provide directly, by implication or otherwise, the right to
use your card, and you received no benefit from the "unauthorized" purchase; and

(C) You have not reported two or more unauthorized events in the past 12 months.

If you have questions regarding zero liability coverage or you suspect unauthorized use of your
debit card, contact us IMMEDIATELY.

16. Evidence: If we go to court for any reason, we can use a copy, microfilm, or microfiche of any
document or electronic documentation, e-mail, or database information to prove what you owe or
that a transaction has taken place. These facsimiles will have the same validity as the original
documents.
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17. Our Rules and Regulations and Other Agreements: The designated deposit accounts are also
subject to other agreements that you may have with us including, but not limited to, our Rules
Governing Deposit Accounts and Online Banking Terms and Conditions.

18. Disclosure of Information About Your Account: In the ordinary course of business, we may
disclose information to third parties about your designated accounts or the transfers you make:

e Where it is necessary for completing transfers or resolving errors involving transfers;

« In order to verify the existence and condition of your account for a third party, such as a
consumer reporting agency or a merchant;

 In order to comply with orders or subpoenas of government agencies or courts;

« If you give us your written permission;

e As disclosed in our Privacy Notice; or

e As otherwise permitted by law.

19. Our Business Days: For purposes of this Agreement, our business days are Monday through
Friday. Federal holidays or other days we are closed are not considered business days.

20. Terminating This Agreement: You can terminate this Agreement at any time by notifying us in
writing. We reserve the right to deactivate any ATM/Debit Card that has not been used for an
extended period of time. We can also terminate this Agreement at any time. The termination of
this Agreement by either party will not affect your obligations under this Agreement, even if we
allow any transaction to be completed after this Agreement has been terminated.

21. Changing This Agreement: We have the right to change the terms of this Agreement from time
to time. We will notify you at least twenty-one (21) days before the change will take effect if the
change will cause you greater costs or liability or if it will limit your access to your designated
accounts. We will not have to notify you in advance, however, if the change is necessary for
security reasons.

22. Notices: All notices from us will be effective when we have e-mailed them, mailed them or
delivered them to the last address that we have for you in our records. Notices from you will
generally be effective when received at the appropriate address specified in this Agreement, but
notices under Section 14 ("Liability for Unauthorized Transfers on Consumer Accounts Only") will
be effective once you have done whatever is reasonably necessary to give us the information we
need. A mailed notice will be considered delivered to us when it is received by us at the notice
address in Section 14 of this Agreement. If more than one person signs your request for electronic
banking services, notice to or from one of the people who signed the request will be effective for
everybody who signed.
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23. Collection Expenses: If we have to file a lawsuit to collect whatever you owe us, you will pay our
reasonable expenses, including attorney's fees.

24. Governing Law: Any questions under this Agreement will be decided by applicable federal law,
or, if no federal law exists, applicable state law. If any term of this Agreement cannot legally be
enforced, the Agreement is to be considered changed to the extent necessary to comply with the
law.

25. Acceptance of This Agreement: You have agreed to be bound and obligated under the terms of
this Agreement and any subsequent amendments to this Agreement by using our electronic
banking services.

WIRE FUNDS TRANSFER DISCLOSURE STATEMENT (effective March 15, 2017):

In this Wire Funds Transfer Disclosure Statement and Agreement (this “Agreement”), the words
“you” and “your” mean a Capital One Bank account owner, and the words “us,” “we,” and “our”
mean Capital One Bank. Capital One Bank is used as a trade name for Capital One, N.A. This
Agreement defines your responsibilities and our responsibilities with respect to transfers of funds
from your account(s) with us by wire transfer for credit to an account at another financial
institution or another account with us (“Funds Transfers”), whether such transfers are domestic or
international, made pursuant to: (a) written instructions, signed by you or your authorized
representative (“Authorized Representative”), which we receive (i) in person from you or from
someone present on your behalf, (ii) via facsimile transmission, (iii) via email, or (b) instructions we
receive via our telephone wire request channel [(a) and (b) are collectively referred to herein as the
“Funds Transfer Service”; (b) referred to herein as “Remote Channel”]. You understand that, except
as specifically modified by this Agreement, your account(s) will continue to be governed by the
terms and conditions contained in other agreements and/or disclosures that you have been
provided with in connection with your account(s), which are incorporated herein by reference.
Unless otherwise defined herein, the terms used in this Agreement shall have the same meaning
as set forth in Article 4A of the Uniform Commercial Code and, to the extent applicable, the
Electronic Fund Transfer Act (EFTA) and its implementing regulations.

1. How to Make a Funds Transfer: You may request or authorize a Funds Transfer (“Funds
Transfer Request”) either in person, through our Telephone Wire Request Service, or in the
case of business accounts, by email or facsimile. All Funds Transfer Requests delivered in
person, by email, or by facsimile must be in writing, signed by you or your Authorized
Representative and must contain detailed and specific instructions in a form acceptable to us
in our sole discretion. Your Authorized Representative may be: (1) any joint owner on your
account; (2) an authorized attorney-in-fact of an individual or joint owner on the account,
acting pursuant to a power of attorney recognized by us; (3) an authorized fiduciary, such as
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a trustee, executor, administrator, custodian, guardian or conservator; (4) an authorized
signatory on a business account, or (5) an individual indicated on a business resolution as
someone authorized to initiate a Funds Transfer.

2. Method Used to Make the Funds Transfer: We may select any means for the transmission of
funds that we consider suitable, including but not limited to Fedwire. We may make use of
correspondents, agents, subagents and funds transfer and communication systems. Such
third parties shall be deemed your agents and we shall not be liable for any errors, delay,
misdelivery, or failure of delivery by any of them unless applicable law says otherwise.

3. Cut-Off Times: We have cut-off hours for processing Funds Transfers. Cut-off times vary
depending on the location. Check with your local branch or contact the call center for cut-off
hours. We may treat any Funds Transfer Request received at or after our cut-off time as if it
were received that business day or we may treat it as if it were received at the opening of the
next business day.

4. Security Procedures: You agree and consent to the use of certain security procedures by us to
confirm the validity of the Funds Transfer Request made pursuant to this Agreement. You
understand the security procedures are not designed to detect errors in the content of the
Funds Transfer Request or to prevent duplicate transfers.

Some elements of the procedures will vary depending upon the method used to initiate a
Funds Transfer. You hereby agree that your utilization of any security procedure established
hereunder shall constitute your agreement to its use and affirmative acknowledgment of its
commercial reasonableness. You further agree that any Funds Transfer Request that is acted
upon in good faith by us in compliance with these security procedures, whether or not in fact
authorized by you, shall constitute an authorized Funds Transfer.

The following security procedures shall apply to this Agreement: Before accepting any such
Funds Transfer Requests, we will: (1) perform verification on the individuals initiating the
Funds Transfer Request that is designed to ensure they are the individuals previously
authorized to initiate a Funds Transfer for the account in question; (2) apply fraud-related
screens to the wire instructions; (3) contact you using information from your account records
to verify the Funds Transfer for wires that are not initiated in person (this contact may be
through a method different than the one you used to request the Funds Transfer (e.g., phone
versus e-mail) or it may be through the same channel to obtain a password or other
information that only you should have); and (4) request and receive any other proof of
identification or any other documentation from you or your Authorized Representative which
we may, in our sole discretion, require under the circumstances.

5. International Funds Transfer: For commercial transactions involving an international Funds
Transfer (also known as a “remittance transfer”), you are responsible for providing us with
the name and address of an intermediary bank at the time of the Funds Transfer. If you do
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not supply us with an intermediary bank, we will select one of our choosing. We will not be
held liable if we have not confirmed the intermediary bank with you. For a consumer
international Funds Transfer, we will select the intermediary bank through which the Funds
Transfer is transmitted.

Selection of currency: Unless you state otherwise on the Funds Transfer Request form, Funds
Transfers sent to foreign countries may be converted to the currency of the destination
country at our rate of currency exchange for remittance transfers. Even if you tell us that you
want the Funds Transfer sent in U.S. dollars, we cannot guarantee that the
beneficiary/designated recipient will receive the funds in U.S. currency. The actual amount
that the beneficiary/designated recipient receives may be reduced by fees and taxes imposed
by the beneficiary bank, or a correspondent bank, including currency conversion charges.

Refund: Refunds of U.S. dollar consumer international Funds Transfer Requests shall be in
U.S. dollars in the total amount of funds provided by you at the time of the Funds Transfer;
refunds of commercial U.S. dollar international Funds Transfer Requests shall be in U.S.
dollars in the amount of U.S. dollar payment that we receive from the bank returning the
funds to us at such bank's rate of currency exchange, less any fees therefore. Refunds of
foreign currency consumer international Funds Transfer Requests shall be in the total
amount of foreign currency funds provided by you at the time of the Funds Transfer; refunds
of commercial foreign currency international Funds Transfer Requests shall be in the amount
of U.S. dollars that can be bought by us for the applicable non-U.S. dollar currency amount at
our then current rate of currency exchange. You shall bear all risk of loss due to fluctuation in
the currency exchange rate.

Conversion rate: For international Funds Transfers involving non-U.S. currencies, the
exchange rates we use for your transactions are not necessarily the bank-to-bank negotiated
exchange rate or other potentially more favorable rate. FDIC deposit insurance does not
insure against any loss due to foreign currency fluctuations. Consult your attorney or
investment advisor regarding the potential risks associated with foreign exchange
transactions.

6. Force Majeure: We will not be liable for our inability to perform our obligations under this
Agreement when such inability arises out of causes beyond our control, including but not
limited to, any act of God, accident, labor disputes, power failures, system failure, equipment
malfunction, suspension of payment by another bank, refusal or delay by another bank to
accept the funds transfer, war, emergency conditions, fire, earthquake or the failure of any
third party to provide any electronic or telecommunication service used in connection with
the execution or cancellation of a Funds Transfer.

7. Inconsistency of Name and Account Number: You acknowledge and agree that when you (or
your Authorized Representative), provide us with a name and account number in order for us
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to process a Funds Transfer, payment may be made by the beneficiary's/designated
recipient's bank solely on the basis of the account number, even if the account number
identifies a person different from the beneficiary so named. We or an intermediary bank may
send a Funds Transfer to an intermediary bank or beneficiary's/designated recipient's bank
based solely on the bank identifying number, even if the payment order indicates a different
name. We may rely on all information contained in the Funds Transfer Request, regardless of
who may have provided the information. You further agree that your obligation to pay the
amount of a Funds Transfer to us is not excused in such circumstances. Except as provided
by applicable law, any losses resulting from an incorrect account number or your
misidentification of the beneficiary/designated recipient is your responsibility and not ours.

8. Acceptance and Execution of Request by Capital One Bank: A Funds Transfer Request is
considered accepted by us when we execute it. There is a deadline for each type of Funds
Transfer Request. Please contact your Capital One Bank branch or Capital One Call Center for
this information. If a Funds Transfer Request is received prior to the deadline, it will be
executed by us that business day, provided we are able to validate your request that same
business day as described in Section 4. A Funds Transfer Request received after the cut-off
time may be executed on the next business day, again provided we are able to validate your
request that next business day as described in Section 4. You can verify whether your Funds
Transfer Request has been executed by calling us at 1-800-655-BANK (2265).

9. Payment to Capital One Bank: You must pay us the amount of the Funds Transfer, plus any
applicable fees, before we will execute the Funds Transfer Request. Please contact your
Capital One Bank branch or Capital One Call Center for fees applicable to Funds Transfers
and any other related pre-payment disclosures.

10. Rejection of Funds Transfer: We have no responsibility to accept any incoming Funds
Transfer(s) for your benefit. Likewise, we have a right to reject any Funds Transfer Request(s)
for an outgoing Funds Transfer for reasons including, but not limited to, insufficient or
uncollected funds in the account specified in the Funds Transfer Request, a request that fails
the security procedures outlined in Section 4, our inability to execute the Funds Transfer for
the reasons set out in the Section of this Agreement entitled Method Used to Make the
Funds Transfer above, or if we are unable to verify the authenticity of the Funds Transfer
Request.

11. Notice of Funds Transfer Not Executed: If we determine, in our sole discretion, not to honor,
execute or accept a Funds Transfer Request, we will endeavor to notify you, but we shall have
no liability for delay or failure to do so. We will also endeavor to notify you promptly if a
Funds Transfer is returned to us after its execution but shall have no liability by reason of our
delay or failure to do so. We shall have no obligation to resend a Funds Transfer if we
complied with the original Funds Transfer Request and such Funds Transfer was returned to
us.
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12. Cancellation or Amendment of Funds Transfer:

A. Domestic Funds Transfers: Once we receive a domestic Funds Transfer Request, it may not
be able to be canceled or amended. However, at our discretion, we may use reasonable
efforts to act on any request for cancellation or amendment, provided that the method by
which we are notified of a request for cancellation or amendment complies with our security
procedures. However, we shall have no liability if such cancellation or amendment is not
effected. You agree to indemnify and hold us harmless from any and all liabilities, claims,
damages, costs and expenses we may incur in attempting to cancel or amend the Funds
Transfer. Any cancellation or amendment of a Funds Transfer by us shall relieve us of any
obligation to act on the original Funds Transfer Request.

B. Consumer International Funds Transfers: Cancellation requests for consumer international
Funds Transfers, must be received no later than 30 minutes after payment is made for the
Funds Transfer. Cancellation requests received outside of this time frame may not be able to
be processed.

13. Account Statements: Except as provided by applicable law, you agree that we are not
required to provide you with a separate notice of incoming or outgoing Funds Transfer. All
Funds Transfers will be reflected on your periodic bank statement. You should review your
statement for any discrepancies, unauthorized transactions or errors in connection with any
Funds Transfers. Except as otherwise provided herein, if you think a Funds Transfer is wrong
or if you need more information about a Funds Transfer, you must contact us in writing upon
discovery of the error or within fourteen (14) days from the date your statement is
postmarked or otherwise made available to you, whichever is earlier. Failure to do so will
relieve us of any obligation to pay interest on the amount of an unauthorized or erroneous
Funds Transfer for which we are liable. Furthermore, you will also be liable to us for any
damages or losses we may incur as a result of your failure to notify us within the time period
stated in this Section.

14. Change in Authorized Representative: Any changes in the authority of persons authorized to
make a Funds Transfer on your behalf shall not be binding upon us until we have received
written notice from you. The notice must be in a form acceptable to us and be given within a
reasonable period of time for us to act upon the change.

15. Duty of Reasonable Care: We shall exercise good faith and reasonable care in processing
Funds Transfer Requests. You shall similarly exercise good faith and reasonable care in
observing and maintaining security procedures, in communicating Funds Transfer Requests
to us, and in reviewing periodic bank statements for any discrepancies.

16. Liability of Capital One Bank: We shall be responsible only for performing the Funds Transfer
Service expressly provided for in this Agreement; provided however, we shall be liable only
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for our own gross negligence or willful misconduct in performing such service. We shall not
be liable to any third party or for any act or omission of yours or any third party, including,
but not limited to, third parties used by us in executing a Funds Transfer or performing a
related act and no such third party shall be deemed to be our agent. IN NO EVENT SHALL WE
BE LIABLE FOR ANY DAMAGES OF ANY KIND INCLUDING WITHOUT LIMITATION DIRECT,
INDIRECT, PUNITIVE, SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES, LOST PROFITS,
LOSSES OR EXPENSES ARISING OUT OF OR IN CONNECTION WITH THE FUNDS TRANSFER
SERVICE, EVEN IF WE HAVE BEEN ADVISED OF THE POSSIBILITY OF SAME. Except as
otherwise provided by applicable law, the maximum period for which we shall be liable for
interest on any amount to be refunded or paid to you with respect to an unauthorized,
erroneous or other Funds Transfer Request is thirty days.

Interest Compensation: In the event we are liable to you for interest compensation under this
Agreement, or applicable law, interest shall be calculated at the average of the federal funds
rate published by the Federal Reserve Bank for the period involved; or at such other rate that
we may agree to, in writing, from time to time.

Consumer International Wire Fund Transfer Error Resolution: In case of errors contact us at
866-536-9023, or write us at:

Capital One Bank

Claims Processing Center
PO Box 85039

Richmond, VA 23285-5039

You must contact us within 180 days of the funds availability date on your Funds Transfer
receipt, or within 60 days of the date we provided you with any requested documentation,
additional information or clarification concerning a Funds Transfer.

When you do, please tell us:
(1) Your name and address [or telephone number];

(2) The error or problem with the transfer, why you believe it is an error or problem and, if
possible, the date of the error;

(3) The name of the designated recipient of the funds and, if possible, the designated
recipient’s telephone number and address;

(4) The dollar amount of the transfer; and

(5) The confirmation code or number of the transaction.
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We will determine whether an error occurred within 90 days after you contact us and report
the results to you within three (3) business days of completing our investigation. If we
determine an error occurred, we will notify you of the available remedies and will correct the
error promptly and in accordance with the remedy you select.

If we determine no error occurred, we will send you a written explanation. You may ask for
copies of the documents on which we relied for our determination.

17. Liability of the Customer: Except as otherwise provided by law, you shall be liable for any loss
or damage to which your negligence contributed or which resulted in unauthorized,
fraudulent or dishonest acts by your current and/or former Authorized Representatives. Such
liability includes instances when a current or former Authorized Representative effects one or
more Funds Transfers or improper use of telephone security procedures to effect a Funds
Transfer to your detriment.

18. Compliance with Anti-Money Laundering and Exchange Control Regulations and OFAC
Enforced Sanctions:

A. You covenant with us to observe all Anti-Money Laundering and Exchange Control laws
and regulations including economic and trade sanctions promulgated by the Office of
Foreign Assets Control of the U.S. Department of Treasury in relation to any Funds Transfer
and you will use all reasonable endeavors to assist us to do likewise. In particular, you
covenant that the information given to us by you is accurate. We may disclose any
information given to us that we in our sole discretion think necessary or desirable to disclose;
except we will only disclose confidential information if required by law, a court, or legal,
regulatory, or governmental authority, or as permitted by law in order to combat, prevent, or
investigate issues arising under anti-money laundering laws, economic sanctions, or criminal
law.

B. Sometimes legal, regulatory, or governmental authorities require additional information,
either in respect of individuals, entities, or particular transactions. You agree to promptly
supply all such information, which any such authority may require, and/or which we may be
required to supply, in relation to the individual, entity, or particular transaction.

C. If you, or your Authorized Representative, breach any such laws or regulations, you
irrevocably agree that we may retain any monies or funds transmitted to us pursuant to this
Agreement and/or not fulfill any Funds Transfer Request if we are required to take or refrain
from such action by any legal, regulatory or governmental authority or if we reasonably
believe that such action may violate any laws or regulations described herein, and such
monies shall not bear interest against us. You further agree that we may pay such monies to
the appropriate legal, regulatory or governmental authority, if and when required by law.

19. Indemnification: In consideration of Capital One Bank agreeing to accept Funds Transfer
Requests in the manner set forth herein, you shall forever indemnify and hold Capital One
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Bank, its officers, directors, shareholders, employees, successors, predecessors,
representatives, principals, agents, assigns, parents, subsidiaries and/or insurers, harmless
from and against all liability, claims, damages, costs, claims or expenses (including
reasonable attorneys' fees) that we may incur, without regard to the merit or lack thereof,
arising out of, or related in any way to the matters set forth herein, or to the Funds Transfer
Service, which shall be provided pursuant to the terms of this Agreement. Your agreement to
indemnify us and hold us harmless shall survive the expiration and/or termination of this
Agreement and all provisions contained herein.

Recording of Communication: You agree that all telephone conversations made in connection
with the Agreement may be recorded and retained by us.

Termination of Agreement: We may terminate the right to make Funds Transfers at any time
or amend or change the terms of this Agreement or cancel this Agreement without advance
notice to you.

Agreement Controls: Both you and Capital One Bank will be bound by this Agreement. If
there is a conflict between this Agreement and something said by one of our employees, you
agree that this Agreement controls. This Agreement and the terms of the Account
Agreement(s) related to your deposit accounts, which are incorporated herein by reference,
constitute the entire Agreement between you and us regarding your use of the Funds
Transfer Service. If any inconsistency exists between the account disclosure statements and
agreement(s) and this Agreement, then the terms of this Agreement shall control. No
representation or statement not expressly contained in this Agreement or in any amendment
hereto shall be binding upon you or us.

Governing Law: All actions arising out of or concerning the Funds Transfer Service or these
terms and conditions shall be heard by a judge sitting without a jury. In any such action,
Capital One Bank shall be entitled to its reasonable attorneys' fees. The Funds Transfer
Service and these terms and conditions shall be governed by the internal laws of the State of
Virginia without regard to its conflicts of rules and the laws of the United States.

Severability: In the event that any court or tribunal of competent jurisdiction determines that
any provision of the Agreement is illegal, invalid or unenforceable, the remainder of this
Agreement shall not be effected thereby.

Close Window
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OVERDRAFT SERVICE OPT-IN FORM

CapitalOre Bank

What are overdrafts and Overdraft Service

What do you need to know about overdrafts and overdraft fees?
An overdraft occurs when you do not have enough money in your account to cover a transaction, but we pay it anyway.
We can cover your overdrafts in two different ways:
1. We have QOverdraft Service that comes with your account.
2. We also offer overdraft protection, such as a link to savings account, which may be less expensive than our overdraft
service. To learn more, ask your banker for details.
This notice explains our Overdraft Service.

What is the Overdraft Service that comes with my account?

We do authorize and pay overdrafts for the following types of transactions:
® Checks and other transactions made using your checking account number
® Automatic bill payments
We do not authorize and pay overdrafts for the following types of transactions unless you ask us to (see below):
® ATM transactions
® Everyday debit card transactions

We pay overdrafts at our discretion, which means we do not guarantee that we will always authorize and pay
any type of transaction.

If we do not authorize and pay an overdraft, your transaction will be declined.

What fees will | be charged if Capital One Bank pays my overdraft?

Under our overdraft practices:
® We will charge you a fee of up to $35 each time we pay an overdraft.
® We don't charge more than four fees per day for overdrawing your account.
® \We won't charge a fee if your account is overdrawn by $5 or less at the end of the day.
® |f your account is overdrawn by more than $5, a fee will be charged on each overdraft transaction, regardless of
the amount.

What if | want Capital One Bank to authorize and pay overdrafts on my ATM and everyday debit card transactions?

If you also want us to authorize and pay overdrafts on ATM and everyday debit card transactions, please complete this
form and hand it to a branch associate, or opt-in by logging into Online Banking, or mail it to:

Capital One Bank

P.O. Box 85053

Richmond, VA 23285-5053

Please check only one option:

[ ] 1 DO NOT want Capital One Bank to authorize and pay overdrafts on my ATM and everyday debit card transactions.

[ ] 1want Capital One Bank to authorize and pay overdrafts on my ATM and everyday debit card transactions.

Please fill in all the information below:

CUSTOMER'S SIGNATURE ACCOUNT NUMBER
PRINTED NAME DATE
BRANCH: USER ID: DATE:

Copy 1 - Customer Copy 2 - Bank

ODOPTIN2 (8/15) 622215 Products and services offered by Capital One, N.A., Member FDIC. ©2015 Capital One. All rights reserved.
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CERTIFICATION OF ARBITRATION ELIGIBILITY

Local Arbitration Rule 83.10 provides that with certain exceptions, actions seeking money damages only in an amount not in excess of $150,000,
exclusive of interest and costs, are eligible for compulsory arbitration. The amount of damages is presumed to be below the threshold amount unless a
certification to the contrary is filed.

I, Michael R. Reese , counsel for plaintift , do hereby certify that the above captioned civil action is
ineligible for compulsory arbitration for the following reason(s):

monetary damages sought are in excess of $150,000, exclusive of interest and costs,
the complaint seeks injunctive relief,
O the matter is otherwise ineligible for the following reason

DISCLOSURE STATEMENT - FEDERAL RULES CIVIL PROCEDURE 7.1

Identify any parent corporation and any publicly held corporation that owns 10% or more or its stocks:

Capital One Bank, N.A.

RELATED CASE STATEMENT (Section VIII on the Front of this Form

Please list all cases that are arguably related pursuant to Division of Business Rule 50.3.1 in Section VIII on the front of this form. Rule 50.3.1 (a)
provides that “A civil case is “related” to another civil case for purposes of this guideline when, because of the similarity of facts and legal issues or
because the cases arise from the same transactions or events, a substantial saving of judicial resources is likely to result from assigning both cases to the
same judge and magistrate judge.” Rule 50.3.1 (b) provides that “ A civil case shall not be deemed “related” to another civil case merely because the civil
case: (A) involves identical legal issues, or (B) involves the same parties.” Rule 50.3.1 (c) further provides that “Presumptively, and subject to the power
of a judge to determine otherwise pursuant to paragraph (d), civil cases shall not be deemed to be “related” unless both cases are still pending before the
court.”

NY-E DIVISION OF BUSINESS RULE 50.1(d)(2)

1.) Is the civil action being filed in the Eastern District removed from a New York State Court located in Nassau or Suffolk
County: Ne

2)) If you answered “no” above:
a) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in Nassau or Suffolk
County?Ne

b) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in the Eastern
District? Yes

If your answer to question 2 (b) is “No,” does the defendant (or a majority of the defendants, if there is more than one) reside in Nassau or

Suffolk County, or, in an interpleader action, does the claimant (or a majority of the claimants, if there is more than one) reside in Nassau

or Suffolk County?
(Note: A corporation shall be considered a resident of the County in which it has the most significant contacts).

BAR ADMISSION

I am currently admitted in the Eastern District of New York and currently a member in good standing of the bar of this court.
Yes [1 No

Are you currently the subject of any disciplinary action (s) in this or any other state or federal court?
|:| Yes (If yes, please explain) No

I certify the accuracy of all information provided above.

/s/ Michael R. Reese

Signature:
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the
Eastern District of New York

Chris Lashambae, individually and on behalf of all
others similarly situated,
Plaintiff(s)
V. Civil Action No.

Capital One Bank, N.A.,

)
)
)
)
)
)
)
)
)
)
)
)

Defendant(s)

SUMMONS IN A CIVIL ACTION

Capital One Bank, N.A.
1680 Capital One Drive
McLean, Virginia 22102

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are: .
Michael R. Reese

REESE LLP

100 West 93rd Street, 16th Floor
New York, New York 10025
(212) 643-0500
mreese@reesellp.com

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk



